12 August 2011
Ms Sarah Chidgey
Assistant Secretary
Criminal Law and Enforcement Branch
Attorney-General’s Department
3-5 National Circuit
BARTON ACT 2600
Dear Ms Chidgey
CRIMES ACT REVIEW – WORKING WITH CHILDREN PROVISIONS
I am writing in response to the review by the Attorney-General’s Department (the
Department) of the operation of the provisions of the Crimes Act 1914 (Cth) that allow
information about pardoned, quashed and spent Commonwealth convictions to be
disclosed to and taken into account by prescribed Commonwealth, State and Territory
screening agencies in determining whether a person is suitable to work with children (the
Crimes Act provisions).
On 29 June 2011, the Minister for Home Affairs and Minister for Justice,
the Hon Brendan O’Connor MP (the Minister), wrote to the Law Council inviting it to
participate in this review, which is required under the Crimes Act provisions to be
completed by 30 September 2011.
Law Council position on the Crimes Act provisions
As you will be aware, the Law Council expressed considerable reservations about this
legislation when it was reviewed by the Senate Legal and Constitutional Affairs Committee
(the Committee) in November 2009. A copy of its submission to the Committee is
attached. It also wrote to the Minister seeking further information about how the
legislation would be implemented on 1 April 2010, receiving a response on 8 June 2010.
The Law Council maintains its previously expressed position on the Crimes Act
provisions. These can be briefly summarised as follows:
1.

The Law Council opposed the amendments on the basis that there should be no
exception to the principle that if a person has been pardoned or their conviction has
been quashed, they are entitled to the full benefit of that decision. Any exception
would mean that a person’s guilt cannot be expunged even if the process of
securing the conviction was flawed. The Law Council also objected to the fact that
the amendments applied to convictions for any offence and not just convictions
relating to children.
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2.

The Law Council also opposed the extension of the then existing provision for
disclosure of spent convictions relating to offences clearly relevant to working with
children beyond these offences to any spent convictions.

3.

The Law Council also raised a number of other issues with the amendments such as
the lack of a definition in relation to “working with children”.

In response to the Law Council’s concerns, the Government emphasised that important
safeguards would apply. Under these safeguards, it would only be possible for a person
or body to be prescribed as a screening agency to whom criminal history information
could be disclosed if the Minister was satisfied that the person or body:


complied with applicable Commonwealth law, State law or Territory law
relating to privacy, human rights and records management; and



complied with the principles of natural justice; and



had risk assessment frameworks and appropriately skilled staff to assess risks
to children’s safety.

However, the Law Council questioned how such safeguards would offer adequate
protection, given that the legislation, by its very nature, appeared to declare that it would
sometimes be legitimate (and therefore compliant with applicable privacy and human
rights principles) to take into account, including to a person’s disadvantage, a charge in
relation to which that person had already been exonerated.
Existing review - Law Council comments
The Law Council notes that the relevant Crimes Act provisions came into effect on
26 March 2010. Given that they commenced so recently, the available information on
their operation and impact is very limited.
Nonetheless, the Law Council hopes that the review will provide an opportunity for some
early, preliminary scrutiny of how the safeguards identified by the Government are
operating in practice, and their effectiveness in allaying concerns about the amended
Crimes Act provisions. For example, the Law Council expects that the review will gather
and publish useful, de-identified information about the following matters:
(i)

Statistical information regarding the number of instances in which information
about pardoned, quashed and spent Commonwealth convictions has been
disclosed to and taken into account by prescribed screening agencies in
determining whether a person is suitable to work with children;

(ii)

information about the circumstances of the assessments set out in (ii),
including:

(iii)



the kind of positions and sectors in which relevant individuals work, or
sought to work;



whether the relevant convictions were pardoned, quashed or spent;



the nature of the offences involved; and



the outcome of the assessments;

whether the assessments set out in (ii) and (iii) were subject to review
proceedings, and if so, the outcome of those proceedings;
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(iv)

the policies or protocols each prescribed screening agency has in place for
assessing the relevance of a pardoned, quashed or spent conviction;

(v)

the training provided to screening staff on how to assess the relevance of a
pardoned, quashed or spent conviction. This would include the extent to
which such training covers information on:

(vi)



the circumstances in which convictions are pardoned or quashed;



the principles which underpin pardoned and quashed convictions: that is,
that if a person has been pardoned (on the basis of a wrongful
conviction) or their conviction has been quashed or set aside by a higher
court on review, they are entitled to the full benefit of that decision;



the circumstances in which convictions become spent;



the principles underlying the spent convictions regime: that is, the
encouragement and reward of the rehabilitation of offenders and the
reduction of risk that a person will reoffend; and

any complaints about the disclosure and use of information under the
amendments, including any breach of privacy requirements.

Through its Constituent Bodies, the Law Council has received some general anecdotal
information about the recent conduct of criminal history checks at the state and territory
level, but it has been difficult to ascertain the extent to which this information is directly
relevant to the operation of the Commonwealth Crimes Act provisions, as amended in
2009. For example:




The Law Society of the Northern Territory (LS NT) has advised of its concerns
about the Northern Territory Government’s recent introduction of Working with
Children checks.


In particular, it is concerned that the privacy safeguards contained in the
Northern Territory’s regime may be insufficient, given the unique
difficulties of preserving privacy in very small communities and the
nature of the information concerned.



The LS NT also advises that while the system is in its infancy, it is aware
that some individuals are seeking reviews of decisions following
negative assessments. It intends to monitor this situation.

The Law Council is also aware that discrimination on the basis of criminal
record continues to be a key ground of complaint received under the
Australian Human Rights Commission Act 1986.
In 2009-2010,
67 complaints, or just over 30 per cent of the complaints received under that
Act, related to discrimination on the basis of criminal record. It is not clear to
date whether any of these complaints relate to pardoned, quashed or spent
convictions. The Law Council will continue to liaise with the Australian Human
Rights Commission regarding the nature of these complaints as they emerge.

For external observers, gathering detailed case information about provisions of the kind
currently under review is a significant challenge because individuals are very reluctant to
publicise instances in which they have undergone negative assessments, due to the
potential community stigma which could flow from further disclosure. This is no less the
case in circumstances where a negative assessment rests on a conviction which has
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been pardoned, quashed or spent, or relates to an offence which bears no relevance to
the inherent requirements of working with children.
For that reason, the Law Council will monitor with interest the outcomes of the current
review and in particular hopes that it results in the publication of important factual data
about the operation of the amended provisions which is otherwise difficult to obtain
publicly. In the Law Council’s view, without this information, the current review (and the
further legislatively mandated review which is scheduled to occur in 2013) cannot
adequately assess whether and how the legislation is meeting its objectives.
The Law Council is grateful for the opportunity to participate in this review, and would be
pleased to discuss any of the above issues further should this assist.
Yours sincerely

Bill Grant
Secretary-General
Attachment: Copy of submission, November 2009.
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