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Executive summary
1.

The Law Council of Australia (Law Council) appreciates the opportunity to provide a
submission to the Senate Legal and Constitutional Affairs Legislation Committee
(Committee) in relation to its inquiry into the Family Law Amendment (Federal Family
Violence Orders) Bill 2021 (the Bill).

2.

The Law Council commends the intent of the Bill, which, as the Attorney-General has
stated, is to remove the need for vulnerable people to navigate separate court
systems and enable them to receive the required protection when it is needed. 1

3.

The Bill would allow the Family Court, Federal Circuit Court of Australia or equivalent
Western Australian Court 2 (the Family Courts) to make federal Family Violence
Orders (FVOs) under the Family Law Act 1975 (Cth) (the Family Law Act) in respect
to a victim of family violence (provided they are party to a matter already before the
Court), with breach subject to criminal penalty. This would mean the victim need not
separately apply for civilly enforceable protection at a state or territory court, which
can result in an effective duplication of the trauma, cost and time associated with
involvement in such court proceedings.

4.

Recognising the Bill’s laudable aims, the Law Council recommends that the Australian
Government clarify a number of key matters before proceeding with the proposed
measures. It will then be possible to assess the likely utility of the revised Bill in
improving the experiences of victims of family violence and users of the court systems.

5.

This submission addresses the following key issues in relation to the Bill:
•

•

•
•
•

6.

the likely increase in demand for the Family Courts under the proposed FVO
regime, and the need for potential resourcing, training and infrastructure
necessary to accommodate these pressures;
the potential for systems abuse where parties may seek to increase the number,
length and cost of family law or family violence proceedings through an
additional FVO pathway;
whether the Bill contemplates the making of interim orders, which are
essential to ensuring timely protections for victims of violence;
the potential for additional costs for private litigants, Independent Children’s
Lawyers (ICLs) and the legal assistance sector as a result of the measures; and
the current limitations to effective communication and information-sharing on
FVOs between the Family Courts and the state and territory courts.

This submission provides several recommendations as set out below which have
been developed to improve the Bill and its likely effect on the family law system. The
Law Council observes that there remains uncertainty about how the measures will
operate in practice and the demand they may create on the Family Courts, and invites
consideration of trialling the scheme in one or two registries, or for a limited time, and
evaluating the impact before legislating to make changes on a permanent basis.

1 Attorney-General

Michaelia Cash and Assistant Minister Amanda Stoker, ‘Strengthening protections for
domestic violence victims’ (Media Release, 24 March 2021) Liberal <https://www.liberal.org.au/latestnews/2021/03/24/strengthening-protections-domestic-violence-victims>.
2 Namely, the Family Court of Western Australia, and the Magistrates Court of Western Australia constituted
by a Family Law Magistrate of Western Australia, sitting at any place in Western Australia: definition at
proposed subsection 4(1).
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List of recommendations
7.

The Law Council makes the following recommendations in relation to the proposed
measures:
•

•

•

•

•
•

•

•

•
•

the reforms outlined in the Bill must be accompanied by additional resourcing
for courts and support services, including:
resourcing for duty lawyer services and other legal assistance sector
providers;
-

the prompt appointment of appropriately experienced and skilled judges
to meet the potential increase in workload brought about by the reforms
and for extra resources to hear contested final hearings for federal FVOs
(which could run for up to several days); and

-

continued training and education to support safe decision making within
the Family Courts;

any additional resourcing should accommodate the possible establishment of a
new list dedicated to urgent interim hearings for federal FVO applications and/or
federal FVO applications more generally;
the Family Courts must be resourced consistently, with, at a minimum, the
infrastructure currently in place in state and territory courts (particularly
specialist family violence courts);
consideration should be given as to possible safeguards against the risk that
cross-applications for federal FVOs in the federal system are utilised to frustrate
genuine applications for FVOs in the state or territory courts, in consultation with
relevant stakeholders;
the Bill should provide for clear pathways for interim federal FVO applications;
the Bill should provide detail on the stage of proceedings at which
determinations of fact regarding family violence for the purposes of a federal
FVO will be made and how such determinations will impact upon related family
law matters;
consideration should be given as to how best to avoid, where possible,
unnecessary delay to any related family law proceedings, such as property
proceedings, while a federal FVO application is being determined;
the Australian Government should provide additional funding for:
grants of Legal Aid to enable defendants and/or applicants for federal
FVOs to conduct multiple day hearings for final federal FVOs, as required
and taking into account the likely increased need for representatives for
self-represented respondents;
-

the scheme under section 102NA of the Family Law Act which bars crossexamination in certain circumstances, if it is intended that the Bill fall under
the operation of that scheme; and

-

ICLs, depending on the role anticipated for an ICL in the proceedings –
which should, additionally, be clarified;

the Bill should clarify the intended role of ICLs in proceedings, as well as
children (particularly, the nature and extent of their role as witnesses);
the Australian Government should lead efforts to harmonising the definition of
family violence across the federal, state and territory jurisdictions;
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•

•

•

•
•

•

•
•
•

adequate funding and resources must be in place to ensure that state and
territory police receive thorough and ongoing training, particularly in relation to
recognising and enforcing federal FVOs where the enforcement of federal FVOs
is within their jurisdiction;
a public education campaign should be pursued to resolve any confusion as to
which jurisdiction is best placed to deal with matters involving family violence,
including the best jurisdiction in which to seek enforcement of an order, and how
to initiate an application;
there must be adequate further resourcing at state and territory level, as well as
federally, to ensure that victims of family violence are able to access the
applicable processes and obtain legal representation via legal aid bodies;
the Bill should be amended to clarify the possible identity of a respondent in
cases where parties to a de facto financial cause are involved;
the Australian Government should consider means of mitigating the inherent
difficulties in a Family Court needing to rely upon parties to alert it to the
existence of relevant FVOs already made, as well as the risk of federal
legislation inadvertently displacing state laws;
the Committee should consider the Minister’s response (once made) to
questions raised by the Parliamentary Joint Committee on Human Rights in
respect to the exclusion of ‘any provision that would otherwise make the best
interests of the child the paramount consideration’ from application to a state or
territory court’s exercise of power to revoke or suspend a federal FVO in certain
circumstances;
the Bill should only be implemented once there is a national electronic database
of FVOs is in effective operation, with appropriate funding;
the Bill should be amended to include time limits for the duration of an order and
set out timeframes for determination, from filing to hearing;
should the reforms proceed, consideration should be given to trialling the
scheme in one or two registries, or for a limited time, and evaluating the impact
before legislating to make changes on a permanent basis.
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Introduction
8.

The Bill seeks to introduce new federal FVOs under the Family Law Act with the
intention of alleviating the need for victims of family violence to seek enforceable
protection in their respective state or territory courts, if there are proceedings on foot
in the federal courts.

9.

Under the proposed scheme, a victim of family violence who has a matter before the
Family Courts could apply at that court for a federal FVO, rather than being required
to separately seek enforceable protection at a state or territory court. The federal FVO
would be criminally enforceable, and breach may give rise to arrest and a short period
of custody. 3

10.

In order to make a federal FVO, a Family Court would need to be satisfied that:
•
•

•

it is appropriate for the welfare of the child (in relation to a child) or appropriate
in the circumstances (in relation to a party to a marriage);
on the balance of probabilities, the protected person has been subjected to or
(in the case of a child) exposed to family violence or there are reasonable
grounds to suspect that the protected person is likely to be subjected to or (in
the case of a child) exposed to family violence; and
there is no equivalent FVO in force in relation to the parties.

11.

The Family Court would also need to take into account other matters in deciding
whether to make a federal FVO. These include, as the primary consideration, the
safety and welfare of the child or protected person, as well as any additional
considerations the court considers relevant, such as the criminal history of the person
against whom the order is directed.

12.

In terms of interaction with the existing state and territory FVO regime 4 and as set out
above, the Family Court must be satisfied under the Bill that there is no equivalent
FVO in force in relation to the parties before granting a federal FVO. An applicant
would also not be able to apply for a federal FVO if there is an existing FVO. 5 In
addition, a state or territory FVO that is inconsistent with a federal FVO would be
invalid to the extent of that inconsistency. 6 However, a state or territory court would
be able to revoke or suspend a federal FVO, provided the court also makes or varies
a FVO that relates to and protects the same parties as the federal FVO. 7

Agreement with intent of reforms
13.

The Law Council welcomes measures aimed at better supporting victims of family
violence and assisting them to obtain timely and appropriate protections. The
Attorney-General has noted that the Bill will remove the need for vulnerable people to
navigate a separate court system and will allow them to receive the required

See, proposed sections 68AG and 113AG.
Note, equivalent orders at the state and territory level are given different names in some jurisdictions, such
as intervention orders or protection orders. For the purposes of this submission, all such orders will be
paraphrased as FVOs; recognising that there may be variations in their name and effect between states and
territories.
5 See, proposed subsections 68AB(2) and 113AB(2).
6 Explanatory Memorandum, Family Law Amendment (Federal Family Violence Orders) Bill 2021
(‘Explanatory Memorandum’) [50].
7 See, proposed section 68NB.
3
4
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protection when it is needed. 8 In principle, the Law Council supports measures that
simplify access to remedies and protections for people who are experiencing or are
at risk of family violence.
14.

Specifically, the Bill aims to enable parties already before the Family Courts, while
seeking other relief (e.g., parenting or property orders), to also seek a federal FVO.
Currently, a victim of family violence may commence proceedings seeking FVO
protections in the state or territory courts, while being compelled to address the same
evidence in their proceedings in the Family Courts. This can add to costs, delay and
bring additional psychological and emotional burdens for victims and families. The
Law Council is supportive of attempts to better integrate these systems. 9

15.

Acknowledging the high proportion of matters in the Family Courts involving family
violence there is, in the Law Council’s view, merit in providing for the Family Courts to
make federal FVOs. This may remove the need for a victim of family violence who is
already before a Family Court to separately seek enforceable protection through state
and territory courts, thereby simplifying court processes for such litigants.

16.

Indeed, the Law Council understands from its members that many litigants experience
difficulty engaging in multiple jurisdictions to resolve family law matters, particularly in
complex matters involving family violence. The Law Council acknowledges the Bill’s
intention to address this issue. 10

17.

The Law Council also recognises several additional benefits of the proposed reforms.
The Bill proposes to allow an ICL who represents the interests of the child in relevant
proceedings to bring an application for a federal FVO to be made, varied or revoked. 11
The Family Court would also be able to make an order of its own motion. 12

18.

The Law Council considers that there are significant advantages to these aspects of
the Bill, particularly in cases involving self-represented litigants or in matters where
the person experiencing family violence feels intimidated or fearful of the
consequences of bringing their own application.

19.

Moreover, the Bill would theoretically obviate the need for a person experiencing
family violence, where such conduct is in breach of an FVO, to themselves bring a
civil or contravention application, because the measures would make the breach of a
federal FVO a criminal offence (noting that a finding of such a breach would still need
to take place through a proceeding in which the victim would likely need to be a
witness).

Recommendations to strengthen the Bill
20.

When introducing the reforms, Attorney-General, Senator Michaelia Cash indicated
that the availability of federal FVOs will mean that where vulnerable people have

8 Attorney-General Michaelia Cash and Assistance Minister Amanda Stoker, ‘Strengthening protections for
domestic violence victims’ (Media Release, 24 March 2021) Liberal <https://www.liberal.org.au/latestnews/2021/03/24/strengthening-protections-domestic-violence-victims>.
9 See, on this point, Law Council of Australia, ‘Submission to the Inquiry into family, domestic and sexual
violence’ (7 August 2020) <https://www.lawcouncil.asn.au/publicassets/62f541ea-87e2-ea11-9434005056be13b5/3855%20-%20Inquiry%20into%20family%20domestic%20and%20sexual%20violence.pdf>
(‘LCA 2020 Submission’) at 11.
10 See, ibid at [9]-[10].
11 See, proposed subparagraph 68AB(1)(c). See also proposed subparagraph 68AH(c) with respect to the
ability for an independent children’s lawyer to apply to vary, revoke or suspend a federal FVO.
12 See, proposed paragraphs 68CB(2) and 113AC(2); see also proposed paragraphs 68AI(2) and 113AI with
respect to the ability for the Court to vary, revoke or suspend a federal FVO of its own motion.
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matters before the Family Law Courts, and don’t already have a state or territory
domestic violence order in place, ‘they can apply for a protection order without
navigating a separate court system, and receive the protection they need, when they
need it’. 13 Recognising the benefits of a more streamlined process, the Law Council’s
submission raises several questions and areas of concern to ensure that the Bill can
achieve this goal of improved protection for vulnerable parties.
21.

The key issues with the Bill, together with recommendations for how these matters
may be addressed, are set out below.

Family Court resourcing
Current system for applying for FVOs
22.

In order to understand the potential consequences of the Bill, it is necessary to first
understand the current system for applying for FVOs under the state and territory
system, as compared with the federal Family Court system.

State and territory courts
23.

In the experience of members of the Law Council’s Family Law Section (FLS), under
the current state and territory system, persons in need of protection from family
violence can obtain the benefit of an order from a court on an ex parte basis and in a
relatively short period of time.

24.

The process for an urgent application is generally brought by the police of the
applicable state or territory on behalf of the person or persons in need of protection
(noting that in the ACT, the victim usually makes the application themselves, except
in emergency circumstances). The Law Council’s members advise that making an
application is without cost to the victim. 14

25.

In situations of urgency, state and territory courts will commonly make orders for the
protection of victims of family violence on the same day as an application is made.
This is frequently the same day that the parties have separated and occurs, more
often than not, on an ex parte basis.

26.

The matter is then brought back before the courts within 1-2 weeks for a preliminary
hearing, or conferencing with a Registrar. If defended, a case is then typically set
down for final hearing before a Magistrate. At final hearings:
•
•
•
•

cross-examination is permitted;
hearings generally take between a half and one day, sometimes stretching to 2
to 6 days;
children under 18 often appear as witnesses and are cross-examined; and
strict application of the rules of evidence may apply.

Family Courts
27.

The Law Council understands that it is the common experience of FLS members that
the overburdened Family Court system is already struggling to cope with the allocation

13 Attorney-General Michaelia Cash and Assistance Minister Amanda Stoker, ‘Strengthening protections for
domestic violence victims’ (Media Release, 24 March 2021) Liberal <https://www.liberal.org.au/latestnews/2021/03/24/strengthening-protections-domestic-violence-victims>.
14 For example, the process for applying for Intervention Orders in South Australia subject to the Intervention
Orders (Prevention of Abuse) Act 2009 (SA) is currently run and funded by South Australia Police.
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of interim hearings – let alone final trials – on a timely basis. Obtaining an urgent
hearing is extremely difficult in some registries. Further, in respect to non-urgent cases
at an interim stage (and by contrast to the state and territory system set out above):
•

an applicant for interim orders in proceedings under the Family Law Act must
generally wait somewhere between 6 weeks and 4 months (and, at times,
longer) to secure an interim hearing date;

•

no cross-examination is permitted;

•

children are not permitted to give evidence or be called as witnesses (without
the prior permission of the Court, which is rarely given – to call children as
witnesses without permission is to commit a contempt of Court); and

•

judges are often reluctant and/or unable to make findings of fact, even if the
evidence was sufficient to permit that, because to do so may disqualify them
from being able to sit in judgment at a final hearing, and because of the
absence of cross-examination on matters of controversy.

Potential increase in matters brought in the Family Courts
28.

As described above, the current workload of Family Court judges, registrars, ICLs and
other professionals in the system is significant. Parties to family law proceedings
already experience considerable delays in obtaining hearing dates and final judicial
determinations can, in the experience of the Law Council’s members, take several
years. In many registries nationally, even parties seeking interim relief in urgent cases
can wait many months. Several aspects of the proposed regime risk exacerbating
these existing delays instead of resolving them. Without appropriate additional
resourcing, the Law Council warns that the family law system may not have capacity
to hear and determine federal FVO matters in a timely and efficient way.

29.

Perhaps most obviously, in the experience of the Law Council’s members, a
significant number of proceedings under Parts VII and XIV of the Family Law Act
involve a party or a child experiencing, or at risk of, family violence. This is consistent
with findings by the Australian Institute of Family Studies (AIFS) in 2015, as cited in
the National Domestic and Family Violence Bench Book, that a majority of separated
parents report emotional or (less commonly) physical abuse. 15 Similarly, the AIFS
found in 2007 that the majority of family law proceedings involved allegations of child
abuse and/or adult family violence. 16 In many of these cases it is expected that a
party will seek an FVO. Accordingly, the Law Council expects that following passage
of the Bill, urgent family violence matters will still be addressed in the state courts, but
in many other matters the benefits of containing proceedings to the one court will also
see FVOs being sought in the family courts.

30.

Pursuant to the Bill, the ability to apply for a federal FVO would be conditional on
current family law proceedings being on foot. 17 This may spark an increase in new
matters brought to the Family Courts and, in some cases, may encourage applicants

15 See,

National Domestic and Family Violence Bench Book, ‘Prevalence of domestic and family violence in
the family law system’ (2020) <https://dfvbenchbook.aija.org.au/foundational-information/prevalence-ofdomestic-and-family-violence-in-family-law-system/> citing Rae Kaspiew et al, ‘ Experiences of Separated
Parents Study’ (Evaluation of 2012 Family Violence Amendments)’ (Report, 2015) Australian Institute of
Family Studies.
16 See, Lawrie Moloney et al, ‘Allegations of family violence and child abuse in family law children's
proceedings’ (Report, May 2007) <https://aifs.gov.au/publications/allegations-family-violence-and-child-abusefamily-law-childrens-proceedings>.
17 See, proposed s 68AB.
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to prematurely commence family law proceedings where other avenues of negotiation
and resolution have not been fully explored. This could further exacerbate the
outcomes that families experience in litigation and add financial strain to the parties
and the court system alike.
31.

The Law Council notes the engagement by the Attorney-General’s Department (AGD)
through a working group with members from state and territory local courts and police
in drafting the Bill. It is the experience of many of the FLS’ members that the state
and territory courts may welcome having a further basis for the transfer of proceedings
to the federal system. It is common for state and territory courts to seek to refer family
law matters to the federal family law courts when it is proper to do so and the regime
under the Bill may provide another basis for such transfers, where there are
proceedings on foot in the other court.

32.

The Law Council considers that in order to provide real benefit to victims of family
violence, who can otherwise wait up to more than two years for a hearing in the Family
Courts, applications for federal FVOs would need to be triaged to an urgent interim
hearing list, as applicable. Leaving aside the uncertainty under the current Bill as to
whether interim hearings can occur (this being discussed further at paragraphs 51 to
56 below), and assuming interim hearings will be permitted, a new list dedicated to
hearing these matters in the Family Courts would, if created, require significant
resourcing.

33.

More generally, the likely increase in volume of matters associated with federal FVO
applications and breach proceedings through discrete hearings, will place pressure
on the family law system.

34.

A responsive framework within which to support the new system of federal FVOs and
increased resourcing to respond to these pressures is essential and without which,
the Bill will exacerbate pressures upon the Family Courts. The efficacy of the reforms
could be significantly weakened as a result, and the ability to provide protections
necessary to ameliorate immediate risk of family violence undermined.

Resourcing and infrastructure necessary to accommodate reforms
35.

36.

Recognising the pressures which the Bill may create for an already strained family
law system, the Law Council strongly recommends that the reforms be accompanied
by additional resourcing for the Family Courts and support services, including:
•

resourcing for duty lawyer services and other legal assistance sector
providers;

•

the prompt appointment of appropriately experienced and skilled judges to
meet the potential increase in workload brought about by the reforms and for
extra resources to hear contested final hearings for federal FVOs (which
could run for up to several days); and

•

continued training and education to support safe decision making, so that
judicial officers and other court staff receive regular and ongoing education
on such decision-making, as well as family violence more generally. This
includes education on how to recognise family violence and understand its
dynamics, how control may manifest and the impact of additional
vulnerabilities, disadvantage and trauma.

Extra resourcing should also accommodate the possible establishment of a new list
dedicated to urgent interim hearings for federal FVO applications and/or federal FVO
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applications more generally. There will be additional responsibilities relating to the
consideration of the criminal consequences for breaching these orders and potential
penalties. The Family Courts have expertise in working with parties experiencing
family violence, and in hearing applications for injunctions under sections 68B and
114 of the Family Law Act. However, the Law Council’s members note that the
approach taken by a judge in applying criminal sanctions in response to a breach of
a federal FVO may be inconsistent with the approach currently taken in response to
FVO breaches in the state and territory courts. Judicial understanding of the relevant
state or territory regime in each case will be necessary if there is to be any consistency
across jurisdictions.
37.

Further, while penalty provisions already exist under sections 68B and 114 of the
Family Law Act, the Law Council’s members note that they are rarely applied in
practice in matters where family violence is in issue. If, as the Law Council
anticipates, the amendments proposed by the Bill result in an influx of federal FVOs
being made, a judicial shift in approach may be required in order to avoid leaving atrisk parties at greater risk of family violence. Specifically, training may be needed to
ensure that judges are able to readily identify the need for the penalty provisions to
be imposed for the protection of at-risk parties and children, and for applications in
relation to a breach of a federal FVO to be given priority. Training and education for
judicial officers and other court staff should also cover this area.

38.

In addition, Family Courts should be resourced consistently, with, at a minimum, the
infrastructure currently in place in state and territory courts (particularly specialist
family violence courts). This includes:
appropriate support services within court buildings;
dedicated court rooms for hearing matters involving family violence;
safe rooms; and
sophisticated security processes.

•
•
•
•

39.

It is acknowledged that some of the Family Courts already have such infrastructure in
place, however prior to the reforms coming into effect, an audit of facilities should be
undertaken to ensure adequacy nationally.

Recommendations
•

•

The reforms outlined in the Bill must be accompanied by additional
resourcing for courts and support services, including:
resourcing for duty lawyer services and other legal assistance
sector providers;
-

the prompt appointment of appropriately experienced and
skilled judges to meet the potential increase in workload
brought about by the reforms and for extra resources to hear
contested final hearings for federal FVOs (which could run for
up to several days); and

-

continued training and education to support safe decision
making within the Family Courts.

Any additional resourcing should accommodate the possible
establishment of a new list dedicated to urgent interim hearings for
federal FVO applications and/or federal FVO applications more
generally.
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•

Family Courts must be resourced consistently, with, at a minimum,
the infrastructure currently in place in state and territory courts
(particularly specialist family violence courts).

Potential for systems abuse
40.

Another unintended consequence to which the Bill may give rise is creating for
perpetrators of family violence an avenue to delay determination of family violence
issues. In the experience of the Law Council’s members, perpetrators may adopt an
adversarial approach by seeking to increase the number, length and cost of family law
or family violence proceedings, with the intent of driving the victim to the point of
exhaustion or despair.

41.

Recognising the existing tendency for such behaviours to effect systems abuse in the
family law system, replicating the power to issue FVOs across federal, state and
territory jurisdictions may create an opportunity for perpetrators to:
•

•
•

vexatiously apply for a FVO, or respond to an application for an FVO, in a way
that delays proceedings and increases costs (for example, through crossapplications);
strategically use the different systems to obtain the outcome they view as most
favourable, or ‘forum shopping’; or
initiate tandem or serial proceedings across federal and state (or territory)
jurisdictions.

42.

In correspondence with the AGD regarding the Bill (Attachment A), the FLS has
raised concerns about circumstances where competing or conflicting applications
may be used as instruments of systems abuse. The FLS noted, by way of
hypothetical, that a mother might apply for a FVO for her protection at a state or
territory court. While this application is pending (and before a state order is made),
the alleged perpetrator (in this example, the father) shortly thereafter might make an
application to a (federal) Family Court for Parenting Orders and himself bring an
application in that federal jurisdiction seeking a federal FVO against the mother.

43.

In such a situation, where proceedings are pending in both a state/territory court and
a Family Court, the FLS raised the concern that under the Bill, the federal case would
take priority and the state or territory application would likely be transferred to the
federal law system because it is an accrued or associated matter arising from the
same justiciable controversy. If the federal system proves to be slower and less
responsive than its state or territory counterpart in being able to deal with relevant
matters, interim or final FVOs may not be made for the protection of victims in a timely
fashion.

44.

In these circumstances, genuine applications in the state and territory system may be
deliberately ‘trumped’ by the other party instituting proceedings in the federal law
system in relation to the same circumstances, for the purpose of benefiting from the
corresponding delay and/or nullifying an existing state or territory FVO made against
them. The FLS also flagged resource imbalance as a risk in this context, given the
additional costs and delays of federal proceedings could be used to deplete the
resources of a more vulnerable opponent.

45.

The AGD has advised the FLS that the Bill is not intended to create federal FVOs as
an additional opportunity for perpetrators of violence to exploit the system. Rather, the
Bill intends to reduce the need for vulnerable persons to navigate multiple courts and
systems when they are already before a family law court, saving them time and
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money, and enhancing safety. These admirable outcomes will only be possible if the
federal system allows for timely urgent interim hearings (or the early resolution of final
federal family violence order proceedings), to ensure protections can be obtained
when needed.
46.

The AGD has noted further that standalone applications for federal FVOs would not
be available except where a person with a pre-existing Personal Projection Injunction
(PPI), the protection currently issuable under the Family Act for personal protection,
seeks to have it replaced with a federal FVO. 18 The criminally enforceable federal
FVOs would offer stronger protections in relation to family violence than civil PPIs.

47.

With respect to the hypothetical situation presented by the FLS, the AGD advised that
it understood from some of its working group members from state and territory local
courts and police, who have been involved in the development of the Bill, that it would
be an ‘unexpected and exceptional occurrence’ were their state or territory court to
stay an application for protection from family violence on the basis of a ‘crossapplication’ in the federal system. Expectations are that the court would assess a
FVO application on its own merits, having the safety of the person seeking protection
as its paramount consideration. The AGD also noted that proposed subsection
114AB(1) provides for the concurrent operation of certain state and territory laws
under which FVOs are issuable.

48.

The Law Council also recognises that proposed subsection 114AB(1) of the Bill
explicitly states that Division 2 of the Bill ‘is not intended to exclude or limit the
operation of a law’ of a state or territory, provided that it is ‘capable of operating
concurrently’ and is prescribed by the relevant regulations ‘for the purposes of this
paragraph’.

49.

Further, the Explanatory Memorandum states the intention ‘that State and Territory
courts remain the primary jurisdiction in which FVOs are sought. State and Territory
police and courts remain best placed to support individuals who do not have current
family law proceedings on foot and/or are seeking urgent protection from family
violence.’ 19

50.

However, despite the terms of proposed subsection 114AB(1), it is highlighted (as set
out in the Note to the subsection) that a FVO made under a state or territory law that
is inconsistent with a federal FVO is still invalid to the extent of the inconsistency. 20
Accordingly, the Law Council recommends that the Bill be amended to more explicitly
safeguard against the risk that cross-applications in the federal system are utilised to
frustrate genuine applications in the state or territory courts, as instruments of abuse
or in ways that place the other party or parties at greater risk. The Australian
Government should give consideration as to possible safeguards in consultation with
relevant stakeholders.

Recommendation
•

Consideration should be given as to possible safeguards against the
risk that cross-applications for federal FVOs in the federal system are
utilised to frustrate genuine applications for FVOs in the state or
territory courts, in consultation with relevant stakeholders.

See, proposed sections 46-47.
Explanatory Memorandum at [55].
20 See also, proposed section 114AE.
18
19
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Clarification on interim orders and effect on related proceedings
51.

Under the current terms of the Bill, it is unclear whether making interim orders is
contemplated pending the making of a final FVO, as occurs in state and territory
courts (and as is commonplace for other orders obtained in the Family Courts).

52.

In allowing for an ICL to bring an application to vary or revoke a federal FVO, the Bill
apparently contemplates the making of interim orders – recognising that ICLs are
usually discharged after final orders are made. However, nowhere is this specifically
stated.

53.

The Law Council considers the availability of interim orders essential to ensuring a
victim of family violence may obtain timely protection, in circumstances where she or
he has proceedings on foot in the Family Courts. Explicit delineation between interim
and final federal FVOs is needed in order to clearly outline how a Family Court will
prevent family violence from occurring while it is determining whether a final federal
FVO should be made; otherwise, there will be no protection when it is needed. 21
Alternatively, victims of family violence will continue to turn to the state and territory
courts for immediate protection, requiring them to repeat their story in parallel family
law proceedings and eliminating the key desired benefit informing the Bill. The Law
Council therefore recommends clearly legislating pathways for interim protection
applications under the Bill, in order to provide prompt protections to victims and to
ameliorate the risk of family violence escalating.

54.

Similarly, the Law Council considers that the Bill would benefit from greater clarity on
the stage of proceedings at which determinations of fact regarding family violence will
be made and how such determinations will impact upon other family law matters, such
as financial orders. It is currently unclear how applications for federal FVOs would be
conducted contemporaneously with parenting or matrimonial financial proceedings.
Areas of uncertainty include whether an application for a federal FVO would be limited
to a discrete hearing in which the judge hears evidence for the making of a final FVO,
while other proceedings, such as parenting or property matters, are also on foot.

55.

Further, there is a concern that if a judge is required to make a finding of fact as a
prerequisite to issuing a federal FVO, they may then be precluded from hearing the
matter further. This has the potential to create unintended consequences, from
increasing delays to the overall resolution of the litigation, to causing a lack of
continuity as currently afforded to families under the docket system.

56.

As a separate but associated point, the Law Council anticipates that the outcome of
a federal FVO application may be a factor in determining related property proceedings
where the principles in Kennon 22 apply, namely where a party can prove:
• they were subject to a violent course of conduct during the marriage; and
• the conduct had a significant adverse impact upon the party’s contribution; or
• the conduct made those contributions significantly more arduous.

57.

Consideration should be given to avoiding, where possible, unnecessary delay to
those related proceedings while a federal FVO application is being determined.

Note, for example, that the Family Violence Protection Act 2008 (Vic) provides for distinct tests in making
interim and final orders, allowing for an urgent interim order where the Court is satisfied that it is necessary to
ensure the safety of a protected person pending a final decision: see, div 2.
22 See, Kennon v Kennon [1997] FamCA 27.
21
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Similarly, delays in matters involving a federal FVO application may have safety
implications for parties, impact the best interests of children, or increase costs.
Recommendations
•
•

•

The Bill should provide for clear pathways for interim federal FVO
applications.
The Bill should provide detail on the stage of proceedings at which
determinations of fact regarding family violence for the purposes of a
federal FVO will be made and how such determinations will impact
upon related family law matters.
Consideration should be given as to how best to avoid, where
possible, unnecessary delay to any related family law proceedings,
such as property proceedings, while a federal FVO application is
being determined.

Potential practical impacts for parties, including on costs
58.

As well as the Bill’s likely impacts on court resources, the Law Council also underlines
its potentially negative consequences for costs and funding on the part of private
litigants, ICLs and the legal assistance sector more broadly.

Proposed system for applying for FVOs: costs and practical impacts
59.

In the context of existing issues with timeliness and resourcing, as set out at
paragraph 27 above, the Law Council queries the capacity of the strained federal
Family Court system to list, hear and determine a final FVO application under the Bill
in the absence of separate, additional and significant resourcing by the Australian
Government.

60.

As well as placing additional demand on the Court’s resources, this also imports
potentially considerable funding requirements for:
•
•
•

61.

23
24

the legal assistance sector, especially legal aid commissions (where one or
both parties are eligible for grants of aid);
any ICL; and
legal representatives appearing as a result the application of s102NA of the
Family Law Act.

With respect to public funding in family law matters, it is likely that more orders for
self-represented parties to obtain legal representation will be made in light of the
current scheme prohibiting direct cross-examination. 23 The Law Council notes the
FLS’ view that the banned cross-examination scheme is already oversubscribed and
if proceedings under the Bill are also intended to be covered by that scheme (which
they ought to be), further funding and resourcing will be crucial. Indeed, the statutory
review of that scheme is underway as at the date of this submission, and a number of
Law Council members and the FLS have raised the potential impacts of the AGD’s
planned New Decision-Making Framework for Property Matters in Family in adding
further pressure on the Family Courts. 24 The increase in demand for legal aid
representation in the Family Court system will also need to be answered by further
funding.

See, Family Law Act s 102NA.
See, for example, Law Council of Australia, ‘Submission to the Review of direct cross-examination ban’ 8-9.
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62.

Further, it appears that the onus and cost of bringing an application for a federal FVO
in the first place will be shifted to the victim in all states and territories, noting, as
above, that this task primarily lies with the state police in all states and territories but
the ACT.

63.

The Law Council therefore recommends that the Australian Government provide
additional funding for:
grants of legal aid to enable defendants and/or applicants for federal FVOs to
conduct multiple day hearings for final federal FVOs, as required and taking
into account the likely increased need for representatives for self-represented
respondents;
the scheme under section 102NA of the Family Law Act which bars crossexamination in certain circumstances, if it is intended that the Bill fall under the
operation of that scheme; and
ICLs, depending on the role anticipated for an ICL in the proceedings.

•

•

•

64.

Clarity should also be provided by the Australian Government on the intended role of
ICLs in proceedings, particularly whether the alleged perpetrator could be crossexamined about the same incident by both the applicant for the FVO and also by the
ICL. Similarly, the role of children as witnesses should be clarified, recognising that
children are regularly called as witnesses in proceedings at the state and territory
level but not in proceedings under the Family Law Act.

Recommendations
•

•

The Australian Government should provide additional funding for:
grants of Legal Aid to enable defendants and/or applicants for
federal FVOs to conduct multiple day hearings for final federal
FVOs, as required and taking into account the likely increased
need for representatives for self-represented respondents;
-

the scheme under section 102NA of the Family Law Act which
bars cross-examination in certain circumstances, if it is
intended that the Bill fall under the operation of that scheme;
and

-

ICLs, depending on the role anticipated for an ICL in the
proceedings – which should, additionally, be clarified.

The Bill should clarify the intended role of ICLs in proceedings, as
well as children (particularly, the nature and extent of their role as
witnesses).

Intersection between federal and state/territory regimes
65.

The Law Council notes that a significant feature of the Bill is the concurrent operation
of federal with state and territory laws. Proposed section 68NA under the Bill provides
that the federal FVO scheme is not intended to exclude or limit the operation of a law
of a state or territory that is either capable of operating concurrently, or prescribed by
regulations. Proposed section 68ND provides that a FVO which is inconsistent with a
federal FVO made under Division 9A is invalid to the extent of the inconsistency.
These provisions may have a range of consequences further to those already
described above.
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Areas of potential confusion
Difference in scope of FVOs
66.

One of the Law Council’s members has noted the likely crossover between disputes
being dealt with in the context of proceedings under the Family Law Act, and the
separate broad powers of state or territory-based police to issue FVOs. If the Bill in
its current from is passed, state or territory police may be reluctant to issue state or
territory-based intervention orders in family law matters based on the
misunderstanding that all such issues will also fall within the realm of a federal FVO.
Yet the relevant definition of family violence ‘abuse’ for the purposes of state or
territory-based FVOs is, at least in some jurisdictions, far wider in scope than under
the Family Law Act. 25 This may give rise to situations where state or territory-based
FVOs are not issued in circumstances where they previously would have been and
where a federal FVO is not, in fact, available.

67.

This possible problem may best be resolved by harmonisation of the definition of
family violence across the federal, state and territory jurisdictions, noting that this was
a key recommendation of the recent Standing Committee on Social policy and legal
Affairs in its 2021 Report on the Inquiry into family and sexual violence. 26 The need
for a consistent definition of family violence was also deemed a priority by participants
in the Law Council’s National Roundtable on Family Violence when it convened on 26
May 2021. 27

68.

Moreover, the Australian Government should ensure adequate funding and resources
are in place so that state and territory police receive thorough and ongoing training,
particularly in relation to recognising and enforcing federal FVOs where the
enforcement of federal FVOs is within their jurisdiction. This includes ensuring police
have a full understanding of the relationship between federal and state FVOs, and of
the effect of a federal FVO on any existing state FVOs.

Uncertainty as to best forum for application
69.

The reforms proposed under the Bill may also have the unintended effect of
generating confusion about which jurisdiction is best placed to deal with matters
involving family violence, including the best jurisdiction in which to seek enforcement
of an order, and how to initiate an application for an order.

70.

The resolution of such confusion should be targeted as part of the training and
education provided pursuant to comments above, as well as in a more overarching
public education campaign.

25 For example, the definition of ‘abuse’ under section 8 of the Intervention Orders (Prevention of Abuse) Act
2009 (SA), which is relevant to the grounds for issuing an intervention order under section 6 of that Act,
appears to have a far wider scope than the definition of ‘family violence’ under section 4AB the Family Law
Act, as relevant to the issuing of a federal FVO. The former offers significantly more examples of the kinds of
behaviour that may constitute abuse, including by explicitly recognising the result or intended result of
emotional or psychological harm as abuse. See also Family Violence Protection Act 2008 (Vic), which defines
threats to pets as a form of family violence (at paragraph 5(2)(e); the Family Law Act does not.
26 House of Representatives Standing Committee on Social Policy and Legal Affairs, Inquiry into family,
domestic and sexual violence (March 2021), [2.191].
27 Law Council of Australia ‘Legal profession leading change on domestic and family violence’ (Media
Release, 30 May 2021), <www.lawcouncil.asn.au/media/media-releases/legal-profession-leading-change-ondomestic-and-family-violence>.
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Uncertainty about which FVO applies
71.

Another foreseeable area of misunderstanding is that where a federal FVO is made
relating to the same circumstances as an existing state or territory FVO (for example,
where a Family Court was satisfied, based on information provided to it, that a relevant
state or territory FVO did not already exist, but that information was incorrect) and
prevails, under the Bill, to the extent of any inconsistency, its effect may be unclear to
the parties. This confusion may lead to breaches and/or an escalation of conflict.

72.

In such circumstances, there may be an argument that the federal FVO should ‘cover
the field’ of any matters that were previously contained in the existing state or territory
FVO, including where there is no inconsistency, so that there is only one order that
the parties need to observe.

Recommendation
•

•

•

The Australian Government should lead efforts to harmonising the
definition of family violence across the federal, state and territory
jurisdictions.
Adequate funding and resources must be in place to ensure that state
and territory police receive thorough and ongoing training,
particularly in relation to recognising and enforcing federal FVOs
where the enforcement of federal FVOs is within their jurisdiction.
A public education campaign should be pursued to resolve any
confusion as to which jurisdiction is best placed to deal with matters
involving family violence, including the best jurisdiction in which to
seek enforcement of an order, and how to initiate an application.

Potential for inconsistency or unfairness between parties
73.

The Law Council understands from its members that some state or territory-based
FVOs are currently not funded under the relevant state-based legal aid framework. 28
However, a client eligible for legal aid funding may theoretically apply through the
Family Courts for a federal FVO. This gives rise to an inconsistency, whereby a person
might receive legal aid assistance in the application for one order, but not the other.
This may have the consequence of driving those eligible for legal aid funding to seek
remedies in the Family Courts, increasing demand upon the courts (and upon national
legal aid funding).

74.

Under the Bill, not all parties involved in family law proceedings are eligible to access
the scheme, regardless of their experience of family violence. The Bill creates two
distinct ‘classes’ or categories of family violence victims, being those who are married
and/or have children (for whom the federal FVO scheme may apply) and those who
are not married and do not have children (and who are, as a result, excluded from the
scheme and left reliant on the state or territory system). The scheme may thereby
benefit and protect some people and exclude others from that benefit, on the basis of
their marital status.

75.

On a related point, the Law Council considers that the Bill should clarify the possible
identity of a respondent in cases where parties to a de facto financial cause are
involved. While it appears clear that such parties are excluded from the same
protections under the Bill (unless they also have children), the Law Council

For example, in relation to the Intervention Orders (Prevention of Abuse) Act 2009 (SA), the Legal Services
Commission of South Australia does not currently offer legal assistance funding.
28
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recommends clarity in the legislative intention regarding the scope of who may be a
respondent for the purposes of a federal FVO application, so that questions such as
the following can be answered:

76.

•

could an applicant wife apply for a federal FVO against the respondent
husband’s new de facto partner, even if the respondent’s partner is not a
party to their financial proceedings?

•

could an applicant father apply for a federal FVO against the respondent
mother’s father, even if the respondent’s father is not a party to their
parenting proceedings?

It is unclear if it is intended that a party to family law proceedings cannot access the
scheme if the respondent to the federal FVO application is not the other spouse
party/parent, If that is the case, this will again limit the realisation of the intended
benefits of the Bill.

Recommendations
•

•

There must be adequate further resourcing at state and territory level,
as well as federally, to ensure that victims of family violence are able
to access the applicable processes and obtain legal representation
via legal aid bodies.
The Bill should be amended to clarify the possible identity of a
respondent in cases where parties to a de facto financial cause are
involved.

Risks of challenge or displacement
77.

The Law Council is aware of concerns of two risks inherent in including a clause such
as proposed section 68ND, which seeks to invalidate a state or territory order to the
extent that there is inconsistency with a federal FVO. The first is the risk that may
arise in determining the interaction between the relevant federal and state orders, for
example where a court may be unable to rely upon parties (eg, self-represented
parties who may not themselves be best placed to comprehend their obligations under
the Bill) to alert it to the existence of relevant FVOs already made.

78.

The second risk is that the federal legislation may end up displacing state laws, even
where that was not intended, noting the example of the case of University of
Wollongong v Metwally. 29 The Law Council is aware of questions by some
stakeholders about whether the anticipated benefits of the proposed federal FVO
scheme justify these risks.

Power to revoke or suspend federal FVO
79.

29
30

The Law Council notes that proposed section 68NB empowers state or territory courts
to revoke or suspend federal FVOs in certain circumstances. Proposed section 68NC
then provides that where such a power is exercised, specified provisions of the Family
Law Act do not apply. The Law Council notes with concern that included in this list of
specified provisions ‘any provision that would otherwise make the best interests of the
child the paramount consideration.’ 30 It is not apparent from the terms of the Bill why
or how this is necessary or proportionate to achieve the objects of the Bill.

University of Wollongong v Metwally (1984) 158 CLR 447. See, particularly, the discussions at [5]-[6].
See, proposed subsection 68NC(b).

Family Law Amendment (Federal Family Violence Orders) Bill 2021

Page 21

80.

In this regard, the Law Council refers to the Explanatory Memorandum, which notes
that the provision is intended to clarify that the best interests of the child are not the
paramount consideration in the context of decisions under proposed section 68NB
(although they would still be a relevant matter which the court would ‘need to take into
consideration’ because subsection 68NB(2) require the court to have regard to the
purposes of Division 11, and these include achievement of ‘the objectives and
principles in section 60B’ which include, in turn, ensuring that the child’s best interests
are met). 31

81.

The Law Council queries the justification for the perceived dilution of this important
requirement and notes an explanation does not appear to have been provided. It
understands that the Parliamentary Joint Committee on Human Rights (PJCHR) has
asked the Minister for further details on this issue, insofar as it may affect the
paramount consideration given to the best interests the child, 32 and recommends that
the Committee consider the Minister’s response on these points.

Recommendations
•

•

The Australian Government should consider means of mitigating the
inherent difficulties in a Family Court needing to rely upon parties to
alert it to the existence of relevant FVOs already made, as well as the
risk of federal legislation inadvertently displacing state laws.
The Committee should consider the Minister’s response (once made)
to questions raised by the Parliamentary Joint Committee on Human
Rights in respect to the exclusion of ‘any provision that would
otherwise make the best interests of the child the paramount
consideration’ from application to a state or territory court’s exercise
of power to revoke or suspend a federal FVO in certain
circumstances.

Information sharing
82.

Under the current regime a Family Court may, when requested by a party, provide for
the sharing of documents between the Family Courts and a state or territory court. 33
When parenting proceedings are commenced in the Family Courts, a Notice of Risk
document must be completed by the parties, which then will trigger the production of
a report to the Court (and the parties may access this information) about relevant
involvement of welfare agencies and police with the parties/children. Information
about a relevant FVO may also be available through parties’ affidavit evidence as to
the allegations. However, as the Law Council has previously cautioned, state or
territory courts exercising family violence jurisdiction are not required to provide FVOs
to the Family Courts. 34

83.

The Bill requires a Family Court hearing a federal FVO application to inspect any
federal, state or territory record, database or register containing information about a

31 See, 76. See also, the Bill at proposed subsection 68NB(2), proposed paragraph 68N(2)(e) and proposed
section 60B.
32 See, Parliamentary Joint Committee on Human Rights, Scrutiny Digest Report 5 of 2021 (29 April 2021)
<https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Human_Rights/Scrutiny_reports/2021/Re
port_5_of_2021> (‘Scrutiny Digest 5’) 12.
33 See, Family Law Rules 2004 (Cth), r 15.34.
34 Law Council of Australia, ‘Submission to the Commonwealth Attorney-General’s Department – National
Framework for Information Sharing between the Family Law and Family Violence and Child Protection
Systems’ (27 November 2020) <https://www.lawcouncil.asn.au/publicassets/2b77a2ad-4e34-eb11-9437005056be13b5/3929%20-%20Family%20violence%20info%20sharing.pdf> [42].
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relevant FVO. 35 The Note to the relevant provision states that as at the date of
drafting, such information is maintained by the Australian Criminal Intelligence
Commission through the national Police Reference System. The Explanatory
Memorandum explains that this System presently supports the sharing of family
violence order information across jurisdictions under the existing National Domestic
Violence Order Scheme. 36
84.

The Law Council notes that requiring a Family Court hearing a federal FVO application
to inspect any federal, state or territory record, database or register containing
information about a relevant FVO may cause difficulties in urgent applications. In the
experience of some of the Law Council’s members under the current system,
information on a state or territory court’s file pertaining to a DVO is, in some cases,
sought from the relevant state or territory court by way of a letter sent from the
applicable Family Court registry. The Law Council understands that this process can
take months and cause significant delay in some proceedings. If similar delays were
experienced in the case of information requests under the Bill, the proposed
requirement may encourage one party to make an application as a strategy for
prolonging relevant property or parenting proceedings where it suits them, for
example, if they wish to extend their residence in the matrimonial home or their
primary care of any children.

85.

Further, some of the Law Council’s members have raised concerns about the potential
for parties to be misidentified as a potential perpetrator in one court and a victim in
another.

86.

To avoid these situations and their exploitation by a party, including where a court may
not be aware of an application made for protection in another court, it will be important
to ensure effective communication and information-sharing between the courts. The
Law Council refers to previous suggestions it has made that developing a national
electronic database of FVOs would reduce delays associated with obtaining relevant
records. 37 Such an initiative would, in the Law Council’s view, be essential to the
workability of the Bill. The Law Council recommends such a facility should be in
effective operation and adequately resourced prior to the Bill being implemented, or
at the very least, further details are provided as to how the measures will operate in
practice.

Recommendation
•

The Bill should only be implemented once there is a national
electronic database of FVOs is in effective operation, with appropriate
funding.

Human rights considerations
87.

Finally, the Law Council notes that as set out in the Explanatory Memorandum, the
Bill is compatible with Australia’s obligations under international human rights
instruments, including the Convention on the Rights of the Child, 38 Convention on the

See, for example, proposed subsection 68AC(7).
Explanatory Memorandum [95].
37 See, LCA 2020 Submission n 9 at 13.
38 See, particularly, arts 2-4, 6, 9, 24 and 39. See also, Explanatory Memorandum at 6-10.
35
36
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Elimination of All Forms of Discrimination against Women 39 and the International
Covenant on Civil and Political Rights. 40
88.

However, the Law Council considers that careful thought should be given to the very
broad scope which the Bill affords for limiting the rights of the person against whom a
federal FVO is directed. Under the Bill, a Family Court could make a federal FVO in
‘any term the court considers reasonably necessary to ensure the personal protection
of the protected person’, including a term prohibiting a person from being within a
specified distance of a specified place or area where the protected person is (or is
likely to be) located. 41

89.

Examples of such a specified place or area as set out in the Explanatory
Memorandum include the protected person’s ‘place of residence, workplace,
education or care facility, local shopping centre or gym’, though it is noted that the
intention does not extend to prohibiting a person from being within ‘a particular
municipal area, state or township’. 42

90.

A term of a federal FVO may also require the person against whom an order is directed
to leave a place or area if the protected person is at that same place or area, and the
protected person requests that person to leave the place or area considering that they
are at imminent risk of being subjected (or, if they are a child, subject or exposed) to
family violence at that time. 43

91.

Though the restrictions of movement set out in these provisions could be considered
proportionate to the perceived issue in some circumstances, and recognising they are
commonly made in FVOs issued by state and territory courts, they raise significant
questions as to impacts on the autonomy of the person subject to an applicable FVO.
The Law Council notes that the PJCHR has requested the Minister to provide further
information on safeguards and their likely practical operation, 44 and recommends that
the Committee give close consideration to the Minister’s response on these points.

92.

Further, the Bill does not include time limits for the duration of an order. 45 Nor does it
set out timeframes for determination, from filing to hearing. These are real areas of
uncertainty which must be resolved before the Law Council can draw conclusions on
the adequacy or otherwise of the Bill.

Recommendations
•

The Bill should be amended to include time limits for the duration of
an order and set out timeframes for determination, from filing to
hearing.

Trialling the scheme
93.

While the Law Council agrees with the intent of the reform measures, as set out
above, there remains outstanding concerns with introducing potentially significant
change into a system already under pressure. As such, the Law Council is of the view

See, particularly, arts 2, 4, 5, 15, 16 and 24. See also, Explanatory Memorandum at 6-10.
Ibid; 6. See, arts 6, 7, 9, 14, 15, 17, 23, 24 and 25. See also, Explanatory Memorandum at 6-10.
41 See, proposed paragraphs 68AC(8)(d) and 113AC(6)(d).
42 See, Explanatory Memorandum at [489].
43 See, proposed paragraphs 68AC(8)(g) and 113AC(6)(g).
44 See, Scrutiny Digest 5 n 32 at 8.
45 Note, under the Bill the court may specify the date on which an order ceases to be in force. Otherwise, the
Bill only provides that it will cease when revoked by the court or, if it relates toa child, when the child turns 18
or the youngest of multiple applicable children turns 18: see, for example, proposed s 68AF(2).
39
40
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that should the measures progress, consideration should be given to trialling the
scheme in one or two registries, or for a limited time, and evaluating the impact before
legislating to make changes on a permanent basis.
Recommendation
•

Should the reforms proceed, consideration should be given to
trialling the scheme in one or two registries, or for a limited time, and
evaluating the impact before legislating to make changes on a
permanent basis.
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17 May 2021

Ms Alex Matthews
Attorney General's Department

Dear Alex
FAMILY LAW AMENDMENT (FEDERAL FAMILY VIOLENCE ORDERS) BILL
1.

Many thanks for providing a copy of the Family Law Amendment (Federal Family
Violence Orders) Bill 2021 (the Bill). We welcome the opportunity to discuss the Bill
and acknowledge its aims.

2.

Our meeting with the Attorney General's Department is scheduled for 2.30pm on 19
May 2021.

3.

Ahead of that meeting, we have put together this note that provides an overview of
matters that might be addressed.

4.

This correspondence has been prepared by the Family Law Section of the Law Council
of Australia together with input from the Women's Legal Service Queensland and
Community Legal Centres Australia.

5.

We also note that on 13 May 2021, the Selection of Bills Committee recommended the
Bill be referred to the Legal and Constitutional Affairs Legislation Committee for inquiry
and report by 29 July 2021 and the Law Council will undoubtedly contribute by way of
written submission.

6.

The Bill is directed to a matter of very considerable concern. We are hoping to achieve
by our discussion a better understanding of how the Bill will operate in practice and
explore a number of additional considerations, including:
a. the impact of the influx of that 'new' work on an already overburdened federal
family law system;
b. to identify and gauge unintended risks, including whether the Bill may
unintentionally provide an avenue for perpetrators of family violence to delay
determination of family violence issues; and
c. how it may effect costs and funding (for private litigants, Independent
Children's Lawyers and the Legal Aid system).

7.

The common experience of our respective organisations is that in situations of urgency,
State and Territory Courts will make Orders (more often than not initially on an ex parte
basis) for the protection of victims of family violence and those orders are commonly
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-2made on the same day as the Application is made (which is frequently the day of
separation). This generally involves the bringing of an application by the Police Force of
the State or Territory on behalf the person or persons in need of protection (noting in
the ACT the applicant is usually the complainant/victim, unless in emergency
circumstances when it will be brought by Police) and will often result in the grant of an
ex parte Order, with the matter then being brought back before the Courts in a week or
two for a preliminary hearing (or conferencing with a Registrar). If defended, those
cases are then set down for final hearing before a Magistrate where:
a. cross examination is permitted;
b. hearings generally take between half and one day and sometimes stretch to 26 days;
c. children under 18 often appear as witnesses and are cross-examined; and
d. strict application of the rules of evidence may apply.
8.

Under the State and Territory system, persons in need of protection can obtain the
benefit of an Order on an ex parte basis, brought by the Police or individually without
cost to them, in a relatively short period of time.

9.

The common experience of all our groups, is that the drastically overburdened Federal
Circuit Court and Family Court system, is already struggling (and indeed at times failing
in some Registries) to cope with the allocation of interim hearings on a timely basis - let
alone final trials.

10.

The matters raised below, should be viewed in the light of our experience that a private
applicant for Interim Orders in proceedings under the Family Law Act:
a. Will generally wait, in non-urgent cases, somewhere between 6 weeks and 4
months to get an interim hearing date (and at times longer);
b. no cross examination is permitted at those interim hearings;
c. obtaining an urgent hearing is extremely difficult;
d. children are not permitted to give evidence or be called as witnesses (without
the prior permission of the Court - indeed to do so without permission is to
commit a contempt of Court); and
e. Judges are often reluctant and or unable to make findings of fact in
controversial matters on an interim level (even if the evidence permits that) as
to do so may disqualify them from being able to sit in judgement at a final
hearing and given the absence of cross-examination on matters of controversy.

11.

Without separate and additional significant resourcing, we query the capacity of the
overburdened Federal system to list, hear and determine a final family violence
application, which looking at the Bill, may involve an applicant mother/father, a
defendant father/mother, and an ICL (along with additional witnesses to relevant
matters). Funding issues for the parties (if privately represented), the Legal Aid system
(if one or both parties are eligible for grants of aid) and an ICL (if they are appointed in
the proceedings) are very considerable. As is the effect on the resources of the court.

12.

We also wish to better understand the situation that may arise, under the draft Bill, in
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-3circumstances where there may be competing or conflicting applications. For example
a mother might apply to a State or Territory Court seeking a family violence Order for
their protection, which application is pending (but no final order has yet been made).
The alleged perpetrator (in this example, the father) shortly thereafter makes an
application to the Family Court/Federal Circuit Court for Parenting Orders and himself
brings an application in that federal jurisdiction seeking a Federal family violence Order
against the mother. In that situation, where you had pending proceedings in both the
State Court and the federal court, is it the case that the federal case would take priority
and the State application is likely transferred to the federal law system as being an
accrued or associated matter arising from the same justifiable controversy?
13.

If the federal system proves to be far slower and less responsive than that of the
State/Territory system in being able to deal with matters, then in the above example
the Federal process may be considered the appropriate forum for the matter to
proceed, and victims may be vulnerable to and at risk of not having Interim / Final
Orders made for their protection in a timely fashion. Regrettably, genuine applications
in the State and Territory system may be "trumped" by the institution of machiavellian
proceedings in the Federal law system, brought by the other party who wishes to
benefit from the delay. This example throws into consideration the potential
consequences of resource imbalance too, where one party may pursue federal
proceedings, with attendant additional costs and delays, depleting the resources of a
more vulnerable opponent.

14.

We also want to explore and understand how the barrier to cross-examination under
Section 102NA of the Family Law Act operates in the context of federal family violence
Order proceedings. If these proceedings are also intended to be covered by the already
over-subscribed s102NA scheme, then funding and resourcing will be crucial.

15.

We would also like to discuss the potential effect that federal family violence Order
proceedings (particularly if they lead to discrete final hearings on this issue) will have
on the ability of the family law system to deal with its existing caseload in pending
interim and final applications for parenting and financial cases (and any modelling done
by the department of this resourcing issue). Further, what additional funding and or
judicial resources would be allocated to help deal with the added case load. As touched
upon earlier, a Judge who hears and determines a final Federal family violence order
matter will make findings of fact and determinations critical of a party (or parties). In
those circumstances, that Judge would usually be unable to hear any other proceedings
between the parties in terms of family law matters (or it may be the intention to have
Senior Registrars run these lists on an interim and final basis).

16.

We would like to understand, from a funding perspective, whether there would be
grants of Legal Aid to enable either defendants and/or applicants for Federal family
violence Orders, to conduct multiple day hearings for final Federal family violence
Orders.

17.

The same question as to funding applies in respect of Independent Children's Lawyers,
which will no doubt be informed by the role which it is anticipated an ICL would take in
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-4those proceedings. Is it suggested that an alleged perpetrator of family violence, could
be cross-examined about the same incident by both the applicant for the family violence
Order (eg: the mother or her lawyer) and also by the Independent Children's Lawyer?
18.

We would also like to explore and understand what role children - as witnesses - would
have. Children are regularly called as witnesses in proceedings in the Local/Magistrates
Courts but not at all in proceedings under the Family Law Act. Can we also explore
whether the "best interests" principle applies to the proposed FFVO proceedings.

19.

We assume, given the extent of the Explanatory Memorandum and the draft Bill, that
there has been considerable consultation with State and Territory Attorneys-Generals
or Justice Departments about the proposal, and query whether any modelling has been
done as to the potential number of cases that may find themselves now in the Federal
family law system if this Bill is introduced. To the extent that any modelling has been
undertaken, we would appreciate the opportunity to be provided with details of any
forecasts as to the number of cases, and the number of additional hearing days it might
give rise to, and its effect on potential funding and resources for Legal Aid (both for
individual litigants and for Independent Children's Lawyers).

20.

We look forward to our meeting this week.

Yours sincerely

Paul Doolan
Chair
Family Law Section of the Law Council of Australia
Email:
Mobile:

cc.

paul_doolan@famlaw.com.au
0414 650 128

Women’s Legal Service Queensland
•

cc.

Angela Lynch alynch@wlsq.org.au
o CEO
Community Legal Centres Australia

•

Nassim Arrage nassim.arrage@clcs.org.au
o CEO

•

Maria Graterol maria.graterol@clcs.org.au
o Strategic Partnerships Manager
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