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About the Law Council of Australia
The Law Council of Australia (Law Council) exists to represent the legal profession at the
national level, to speak on behalf of its Constituent Bodies on national issues, and to
promote the administration of justice, access to justice and general improvement of the law.
The Law Council advises governments, courts and federal agencies on ways in which the
law and the justice system can be improved for the benefit of the community. The Law
Council also represents the Australian legal profession overseas, and maintains close
relationships with legal professional bodies throughout the world.
The Law Council was established in 1933, and represents 16 Australian State and Territory
law societies and bar associations and the Law Firms Australia, which are known
collectively as the Council’s Constituent Bodies. The Law Council’s Constituent Bodies are:
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Australian Capital Territory Bar Association
Australian Capital Territory Law Society
Bar Association of Queensland Inc
Law Institute of Victoria
Law Society of New South Wales
Law Society of South Australia
Law Society of Tasmania
Law Society Northern Territory
Law Society of Western Australia
New South Wales Bar Association
Northern Territory Bar Association
Queensland Law Society
South Australian Bar Association
Tasmanian Bar
Law Firms Australia
The Victorian Bar Inc
Western Australian Bar Association

Through this representation, the Law Council effectively acts on behalf of more than 60,000
lawyers across Australia.
The Law Council is governed by a board of 23 Directors – one from each of the constituent
bodies and six elected Executive members. The Directors meet quarterly to set objectives,
policy and priorities for the Law Council. Between the meetings of Directors, policies and
governance responsibility for the Law Council is exercised by the elected Executive
members, led by the President who normally serves a 12 month term. The Council’s six
Executive members are nominated and elected by the board of Directors.
Members of the 2020 Executive as at July 2020 are:
•
•
•

Ms Pauline Wright, President
Dr Jacoba Brasch QC, President-elect
Mr Anastasis (Tass) Liveris, Treasurer
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•
•
•

Mr Ross Drinnan, Executive Member
Mr Greg McIntyre SC, Executive Member
Ms Caroline Counsel, Executive Member

The Secretariat serves the Law Council nationally and is based in Canberra.
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Executive Summary
Despite women entering the legal profession in greater numbers than men, the legal
profession is disproportionality represented by men, particularly in senior positions. 1 The
Law Council examined this trend in its 2014 National Attrition and Re-Engagement Study
(NARS), which identified a number of key drivers for the attrition of women from the legal
profession, including:
•
•
•
•

differing experiences of career development and opportunities;
barriers to for women progressing in a profession with a male-dominated culture and
assuming the male experience;
unconscious bias; and
discrimination and sexual harassment. 2

One of the issues revealed by NARS was the prevalence of both conscious and
unconscious bias experienced by women at the Bar – which included female barristers
being denied briefs because clients preferred male counsel. 3
The effect of these barriers and trends is that large numbers of talented barristers are
directly and indirectly filtered from the profession. This outcome does not benefit either the
profession or the community it serves. One of the many measures adopted by the Law
Council to redress this imbalance is the Equitable Briefing Policy, which aims to increase
access to suitably qualified barristers, ensure the best outcomes for clients and improve the
gendered representation of the legal profession in Australia.
To this end, the Policy asks all persons or entities who brief or select barristers in Australia
to commit to making all reasonable efforts to brief female barristers with relevant seniority,
experience, expertise or interest in the relevant practice area. Adoptees are asked to report
annually on their success in meeting related targets.
By guiding Equitable Briefing Policy signatories to be more aware of their briefing and
referral practices, the Law Council aims to correct some of the factors contributing to
inequitable briefing practices impacting the progression of female barristers in the Australian
legal profession.
The aggregate major findings from the third, penultimate year of reporting in 2018-19 are
summarised in the infographic below.

Law Council of Australia, ‘National Attrition and Re-engagement Study (NARS) Report’ (2014), 9, available
online < https://www.lawcouncil.asn.au/docs/a8bae9a1-9830-e711-80d2005056be66b1/NARS%20Report.pdf>.
2 Ibid, 5.
3 Ibid, 7.
1
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The representation of female barristers in most of the major briefing categories increased
from the last reporting year. The increases were as follows:
•

Briefs to junior and senior female barristers, combined, increased by two percentage
points from 5,739 (25%) to 7,778 (27%), as reported by Briefing Entities (as against
the five percentage point increase between the first and second reporting years).

•

Fees to junior and senior female barristers, combined, increased by three
percentage points from $85,286,520 (17%) to $83,467,374.60 (20%), as reported
by Briefing Entities (slightly higher than the 2% increase between the first and
second reporting years).

However, categories with decreases from the last reporting year are as follows:
•

junior barristers co-briefed with a reporting adoptee barrister (which decreased by
three percentage points); and

•

female barristers recommended by a reporting adoptee barrister in current matters
(which decreased by two percentage points).

Barristers reported a four percentage point decrease in being co-briefed with female
barristers (as compared to the nine percentage point increase between the first and second
reporting years), and no change in their rate of recommendations for female barristers
overall, in both current and new matters (being 60%, the same as for the second reporting
year and one percentage point higher than the 59% reported in the first reporting year).

Equitable Briefing Policy – Annual Report, 2018-2019

Page 7

Building on the success of 2017-18, when the Policy’s interim target of 30% for briefs to
junior barristers was met, in 2018-19 female junior barristers received 5,853 (or 32%) of the
total 18,423 briefs that Briefing Entities recorded giving to juniors. This was an increase of
two percentage points from 2017-18, the same increase as between the first and second
reporting years. If the rate of increase in briefing to juniors persists, the target for briefing
female barristers will be comfortably exceeded (by four percentage points) amongst this
junior cohort by the time of reporting for the 2019-20 reporting year.
The figure of 1,925 briefs that Briefing Entities reported giving to female senior barristers
also represented an increase of two percentage points from the last reporting year, bringing
the percentage of total briefs to seniors to 18%. While this overall increase in the number
of seniors briefed is encouraging, the figure is still below the 20% interim target set for 1
July 2018, and signifies a reduced rate of increase in female senior barristers briefed (with
the increase from the first to second year being 4%).
Overall, however, noting that the total proportion of female barristers briefed by Briefing
Entities increased from 25% in 2017-18 to 27% in 2018-19, on current projections the target
of 30% for 2020 will be exceeded by one percentage point.
It is encouraging that the proportion of fees paid to women increased by two percentage
points between the first and second years of reporting, and three percentage points
between the second and third, to reach $83,467,374.60. However, given the original
proportion reported in 2017 was just 15%, this brings the proportion in 2018-19 to only 20%
of the value of all brief fees. It accordingly appears less likely that the goal for female
barristers to receive at least 30% of the value of all brief fees by 1 July 2020 will be achieved.
The probable shortfall between the figure of 21% projected for 2019-20 (based on the
current trend) and the target of 30% for that year, will invite careful consideration of how
best to reach that goal when the Policy and its targets are reviewed after 1 July 2020.
The comments and feedback set out in this Report lend a qualitative perspective on the
above figures. They provide further insight into the successes and shortcomings of the
Policy to date and give essential direction to the approaching reassessment of its targets
and how to achieve them.
Finally, as at the date of this Report, the Coronavirus pandemic has already prompted
considerable change, in early 2020, in the way legal matters are conducted throughout
Australia (and, indeed, the world). The short and long-term impacts of the virus will, no
doubt, need to be considered in the review of this Policy following its last year of operation.
The Law Council sincerely thanks all adoptees for their efforts in implementing the Policy.
The progress evident going into its last year of operation bears testament to the dedication
and perseverance shown by many of the adopting Briefing Entities and barristers alike.
Top performers
This Report sets out the names of those consenting Briefing Entities that have already
exceeded both quantifiable Policy targets, one reporting year out from when they are due
to be met. There is value in recognising the concerted and consistent efforts that these
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entities have put into enhancing gender equality in their briefing practices. The many
adoptees whose briefing practices have markedly improved, or have hit one or the other
of these targets, are not named; this does not mean that their efforts are not also greatly
valued.
The following Briefing Entities exceeded the targets both for the value of at least 30% of
all fees going to female barristers and for at least 30% of all briefs going to female
barristers, and have provided consent for their names to be shared:
•
•
•
•
•
•
•

Australian Government Solicitor
Australian Securities and Investments Commission
City of Melbourne/Melbourne City Council
Denning Insurance Law
Fair Work Ombudsman
Hive Legal Pty Ltd
VGSO

Introduction
Background
The Annual Report for the 2017-2018 Financial Year of the Equitable Briefing Policy (201718 Annual Report) should be referred to for background on the Policy and on gender
inequality in the profession generally. Copies of past reports are available through the Law
Council’s Equitable Briefing Policy webpage.
It should be noted that one of the sources of data to which the 2017-18 Annual Report refers
has been updated since its release. This is the New South Wales (NSW) Bar Association’s
statistical report, which shows that the number of female barristers at the NSW Bar
Association has increased fractionally, from 556 (23%) at the time of release of the 201718 Annual Report, to 564 (23.35%) as at 29 January 2020.4
For the purposes of considering factors or qualities that may be measured in the future, it
may further be observed that the NSW Bar Association collects gendered data which is
disaggregated by various other factors, such as a practitioner’s age, status as Senior
Counsel, time at the Bar and practice area.5 The Legal Services Board Commission of
Victoria does the same, with respect to factors including location and age.6

4

New South Wales Bar Association, Annual Report 2018-19 <https://nswbar.asn.au/the-barassociation/statistics> (‘NSW Bar Annual Report’) 7.
5 New South Wales Bar Association, Statistics <https://nswbar.asn.au/the-bar-association/statistics>.
6 Victorian Legal Services Board + Commissioner, Lawyer Statistics (1 November 2019)
<https://lsbc.vic.gov.au/?page_id=287>.
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Reporting Timelines
2016-17 and 2017-18
The Law Council published the Equitable Briefing Policy Annual Report for the 2016-2017
Financial Year (2016-17 Annual Report) on 27 July 2018. This was the inaugural report
and became an important benchmark on the briefing of male and female barristers in
Australia.
The Law Council published the 2017-18 Annual Report on 25 September 2019. In
accordance with the Policy, that Report included a review of its targets, drawing upon the
outcomes of the first two years of reporting and assessing whether the interim targets for
31 July 2018 had been achieved.
2018-19
The data that forms the basis of the 2018-19 Annual Report was collected between 1 July
2018 and 30 June 2019 and was reported between 1 July 2018 and 30 September 2019,
with some extensions granted into 2020. This is the third, and penultimate, Annual Report.
Its publication heralds the last year of reporting on progress by adoptees of the current
version of the Policy. Accordingly, it sets out observations and analysis which interrogate,
and build upon, that which is set out in the previous two Reports. This is in keeping with the
Policy’s statement that review by the Law Council is an ongoing process.
2019-20
The 2019-2020 financial year has concluded as at the date of publication of this Report.
The reporting portal for data collected during this financial year, that is, from 1 July 2019 to
30 June 2020, opened on the Law Council’s Equitable Briefing Policy webpage on 1 July
2020 and will close on 30 September 2020.
When combined with the data and analysis from the Annual Reports for the preceding three
financial years, the concluding observations made in the 2019-20 Annual Report will serve
as foundations for expanding upon the significant progress made under the Policy in future
years. The Law Council will draw upon the results of its ongoing review and will consult with
stakeholders on the Policy’s impact and potential new targets, including as set out in the
Opportunities for Review section at page 40 below. New reporting requirements will also be
considered.
Feedback that has been received so far, and analysis conducted, suggests that the
provision by adoptees of additional details could assist in explaining identified, but
previously unexplained, trends. Reportable details may go to certain qualities of a particular
brief (e.g. engagement to appear versus to provide written advice, or family versus
corporate law), with the intention of determining how these bear upon the gender of the
barrister who ultimately receives it.
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Categorisations and Terminology
Information on the categorisations and terminology used in this Report is set out in the 201718 Annual Report. Further clarification can be found in the ‘Equitable Briefing Policy’ and
revised ‘Reporting Template and Guidelines’, which are available through the Law Council’s
Equitable Briefing Policy webpage.

Reports
Reporting rates
For the 2018-19 reporting period, the Law Council received 52 usable reports from Briefing
Entities and 117 from barristers. This made a total of 169 reports. Given the Policy had 443
adoptees (122 Briefing Entities and 321 barristers) as at the 30 September 2019 reporting
deadline, this is an overall reporting rate of 38%.
Comparison with previous years
In the first year of reporting, 43% of adoptees reported in accordance with their obligations
under the Policy (that is, 82 reports were submitted out of the 190 adoptees).7 In the second
year, this rate decreased slightly to 42% (or 168 reports out of the 400 adoptees).8
The reduction in reporting rates by a more significant four percentage points in the 2018-19
financial year, to 38% (169 reports out of 443 adoptees), demonstrates a marked shift in
reporting patterns.
The first and second Annual Reports did not compare reporting rates as between Briefing
Entities and barristers. However, for the purpose of examining the decline in reporting rates
in the last year, these are now set out below against the disaggregated rates for the current
year:
•

•

In 2016-17:
o 37 (44%) of the 84 Briefing Entities who had adopted the Policy reported,
and 45 of the 106 barrister adoptees (42%).
o Of the reporting barristers, 21 (47%) were Senior and 24 (53%) were Junior.9
In 2017-18:
o 44 (42%) of the 106 Briefing Entities who had adopted the Policy provided
usable reports, and 118 (37%) of the 204 barrister adoptees. This was a
decrease of two percentage points in both cases, as compared to the
previous year.
o Of the reporting barristers, 61 (51%) were Senior and 57 (48%) were Junior.
o This was an increase by four and reduction by five percentage points,
respectively, as compared to the previous year.

7

Law Council of Australia, Equitable Briefing Policy: Annual Report 2016-2017 Financial Year (July 2018)
(‘Annual Report 2016-17’) 8.
8 Law Council of Australia, Equitable Briefing Policy: Annual Report 2017-2018 Financial Year (September
2019) (‘Annual Report 2017-18’) 24.
9 Ibid 8.
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•

In 2018-19:
o 52 (43%) of the 122 Briefing Entities who had adopted the Policy reported,
and 117 (36%) of the 321 barrister adoptees. This was an increase by two
percentage points, and decrease by four percentage points, respectively.
o Of the reporting barristers, 66 (56%) were Senior and 51 (44%) were Junior.
This was an increase by five and reduction by four percentage points,
respectively.

This is illustrated at Chart 1 below:

REPORTING RATES: POLICY ADOPTEES
Overall

Briefing entities

Barristers

Linear (Overall)

Linear (Briefing entities)

Linear (Barristers)

100%

% of adoptees who reported

90%
80%
70%
60%
50%

43%

44%

42%

42%

42%

40%

37%

38%

43%
36%

30%
20%
10%
0%
2016-17

2017-18

2018-19

Reporting year

Chart 1: Rate of change in reporting by Policy adoptees over its first three years of operation.

The breakdown at Chart 1 above exposes barristers as the group of adoptees whose
reporting on the Policy declined most in the 2018-19 reporting year. 45 (42%) adopting
barristers reported in the first year, 118 (38%) in the second, and only 117 (36%) in the third.
Distilling these figures further, the table at Chart 2 below shows that the decline in the
barrister reporting rate is most likely attributable to declining reporting by junior barristers.
Junior barristers consistently reported less, from 53% initially, to 48% in the 2017-18
reporting year and 44% this reporting year.
By contrast, between the first and third years, the proportion of reporting senior barristers
actually increased – and by a sizeable nine percentage points:
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Percenage of adopting barristers who
reported

REPORTING RATES: BARRISTER
ADOPTEES BY SENIORITY
2016-17

2017-18

2018-19

100%
80%
60%

47%

51%

56%

53%

48%

44%

40%
20%
0%
Senior barristers

Junior barristers
Seniority of barrister

Chart 2: Rate of change in reporting by adopting barristers of the Policy over its first three years of operation, by seniority.

It is pleasing that the overall number of reports has almost doubled, in real terms, from the
first reporting year to 2018-19. However, there is significant room for the overall reporting
rate of 38% in 2018-19 to improve. In the context of an increase in 16 adoptees between
the second and third reporting years without a corresponding increase in reporting, this is a
regression from last year’s rate.
The significantly higher rates of reporting in the first two years of the Policy suggest that in
the right circumstances, at least approximately 43% of adoptees – Briefing Entities and
barristers alike – are properly resourced to report. Reporting remains a key commitment
made by adoptees of the Policy and is integral to measuring and encouraging its
implementation.
Briefing Entity reporting patterns
Noting the benefit in identifying possible factors and incentives for adopting and reporting,
this Report also looks at the size of the Briefing Entities that have variously subscribed to,
and reported upon their engagement with, the Policy.
As described in further detail in the “Limitations” section from page 37 below, concerns have
been raised that the administrative burden associated with reporting on performance under
the Policy may mean that better resourced entities are more likely to consider themselves
in a position to adopt it. This concern has important implications. Even if more poorly
resourced entities do adopt the Policy, they may be less likely to report upon their
performance. Cumulatively, this could have the effect that the data set out in this Report
overrepresents larger firms and is, correspondingly, misrepresentative of the briefing habits
of the profession at large. It is possible that resourcing and cultural differences between
small and large firms mean larger firms more commonly brief female barristers.
The hypothesis that larger firms are more likely to report was tested by first separating the
list of Briefing Entity adoptees into small (1–19 employees), medium (20–199 employees)
and large (200+ employees) entities. The results showed an even split in adoption of the
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Policy by medium and large firms (51 and 50, or 42% and 41% of total adoptees,
respectively), with the remainder comprising small firms as approximately one sixth of all
adoptees (21, or 17% of total adoptees). The split was as follows:

Size of adopting Briefing Entity

BRIEFING ENTITIES: ADOPTEES BY SIZE
Small firms (1-19 lawyers)

21

17%

Medium firms (20-199 employees)

51

Large firms (200+ employees)

50

0

10

20

42%

41%

30

40

50

60

Percentage of Briefing Entities that adopted the Policy

Chart 3: Briefing Entities that adopted the Policy in 2018—19, by size.

The relative reporting rates of these Briefing Entities were then assessed:

Size of reporting Briefing Entity

BRIEFING ENTITIES: REPORTERS BY SIZE

Small firms (1-19 lawyers)

4

Medium firms (20-199 employees)

17

Large firms (200+ employees)

30
0

8%
33%
59%
5

10

15

20

25

30

35

Percentage of Briefing Entity adoptees that reported

Chart 4: Briefing Entities that reported upon the Policy in 2018—19, by size.

As shown at Charts 3 and 4 above:
•
•

While small firms made up 17% (21) of all Briefing Entity adoptees, they represented
only 8% (4) of those that reported under the Policy.
Medium sized firms were also under-represented in reporting compared with their
adoption rates: they comprised 42% (51) of adoptees but only 35% (18) of reporting
entities.
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•

However, large firms adopted the Policy at almost the same rate as their medium
counterparts, being 41% (or 50), yet were 1.7 times more likely to report on their
engagement than these medium firms.

These large disparities support the hypothesis that a larger firm size correlates directly with
a higher reporting rate, as illustrated at Chart 5 below:

SIZE SPILT OF BRIEFING ENTITY
ADOPTEES/REPORTERS
Number of Briefing Entities

60
51

50
50
40
30
30

18

20

21

Entities that adopted
Adoptees that reported

10

4

0
Large firms (200+
employees)

Medium firms (20-199
employees)

Small firms (1-19
lawyers)

Size of Briefing Entity

Chart 5: Comparison of adoption and reporting rates of Briefing Entities in 2018—19, by size.

The data does not misrepresent the state of the profession in a quantitative sense merely
because large adoptee firms reported at a higher rate than their counterparts. It is axiomatic
that larger firms employ many more lawyers, have many more partners and are financially
capable of briefing counsel more regularly than their smaller counterparts. Consequently, it
may be supposed that they are more likely to brief counsel than smaller firms. Accordingly,
if larger firms brief out proportionately more than smaller firms, the data for the number and
value of briefs may not, in fact, be skewed.
Whether larger firms are in fact over-represented in the data, in terms of the number of
briefs given, can be assessed by comparing the proportion of briefs reported by small,
medium and large firms against their relative reporting rates:
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BRIEFING VS REPORTING RATES BY
BRIEFING ENTITY SIZE

Briefing Entity size

Briefs given

Reports made

0%

Small firms (1-19 lawyers)

8%
3%

Medium firms (20-199 employees)

35%
97%

Large firms (200+ employees)

58%
0%

10%

20%

30%

40%

50%

60%

70%

80%

90% 100%

Percentage of total briefs/reports by Briefing Entities

Chart 6: Comparison of adoption and reporting rates of Briefing Entities in 2018—19, by size.

As is clear from Chart 6 above, the discrepancies between the amounts of briefs given by
each different-sized entity is much greater than the differences in their reporting rates:
•
•
•

Large firms gave 97% (27,913) of all briefs, but they only made up 58% of the firms
that reported on the Policy.
Medium firms gave only 3% (937) of all briefs, but their reporting rate was almost
identical to that of large firms.
Conversely, whilst small firms made up 8% of reporting entities, the 15 briefs they
gave were so negligible, when compared to the 27,913 given by large firms, that
they could be rounded to representing 0% of the proportion of briefs given.

From a quantitative perspective large firms were, then, under-represented (if anything) in
reporting: comparatively, they briefed out at a much higher rate than they reported.
However, while the Policy’s most measurable targets are numerical (being for 30% of the
amount and value of briefs to be given by reporting Briefing Entities, irrespective of their
size, to female barristers) – it also has the more qualitative aim to ‘achieve a nationally
consistent approach towards bringing about cultural and attitudinal change within the legal
profession with respect to gender briefing practices’.10
In practice, this means improving equitable briefing practices across firms of all sizes and
resourcing capabilities, including those that brief less frequently. Indeed, the 2018 National
Profile of Solicitors prepared by the Law Society of New South Wales found that
approximately 60% of Australian solicitors worked in firms with fewer than 10 partners,
which, in this Report, have been classified as small firms (of approximately 1-19

10

Law Council of Australia, National Model Gender Equitable Briefing Policy (June 2016)
<https://www.lawcouncil.asn.au/policy-agenda/advancing-the-profession/equal-opportunities-in-thelaw/national-model-gender-equitable-briefing-policy> (‘Equitable Briefing Policy’) 2.
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employees).11 13% worked in medium firms (of between 11 and 39 partners); and 10%, in
large firms (of 40 or more partners).12 This spread shows that for cultural and attitudinal
changes to take root amongst members of the majority of the profession, they must occur
in small firms as well as large, noting the latter while distributing 97% of briefs only employs
10% of solicitors.

Adopting rates
The rate and quality of reporting is an important measure of the Policy’s success, but
reporting cannot take place without entities adopting the Policy in the first place. Equally:
•

the shortfall between the number of adoptees and those who actually report on
their implementation of the Policy; and
the gaps between the reported figures and the Policy’s targets,

•

reinforces that the number of adoptees is not, in and of itself, a measure of its success.
However, the consistent increase in adoptions of the Policy – most apparent amongst
barristers – indicates that its message is being conveyed with sufficient resonance to
prompt some commitment (even if this does not extend beyond completing online form).
The rate of uptake has decreased between the second and third reporting years, but this
is understandable recognising that with each passing year, the number of entities
predisposed to sign up on their first exposure inevitably declines. Further, five former
adoptee Briefing Entities have, throughout the course of the operation of the Policy, either
ceased operating or merged with another of the adoptees.

Number of adoptees

POLICY ADOPTEES

600
500
400
300
200
100
0

Overall

Briefing entities

Barristers

Linear (Overall)

Linear (Briefing entities)

Linear (Barristers)
443

427
321
190
84

106

2016-17

321

106

122

2017-18

2018-19

Reporting year

Chart 7: Rate of change in adoption of the Policy over its first three years of operation, with adoptee figures as at 30
September in the relevant reporting year.

Urbis, ‘2018 National Profile of Solicitors Final’ (17 June 2019) Law Society of NSW
<https://www.lawsocietywa.asn.au/wp-content/uploads/2015/10/2018-National-Profile-of-Solicitors-FinalReport.pdf> 28 (‘2018 National Profile). See, also at page 28, the ratio of employees to partners in 2018,
which has been used to classify the firm sizes in the 2018 National Profile into approximate ‘small’, ‘medium’
and ‘large’ groupings for the purposes of this Report.
12 Ibid.
11
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Exclusions
The Law Council excludes reports submitted by adoptees from data analysis where this is
necessary to protect the reliability, accuracy and integrity of the analysis.
Three of the 171 reports submitted for this financial year, all made by barristers, were
excluded from data analysis. One barrister had adopted the Policy before being in a position
to collect any data for the relevant reporting year. The second was on maternity leave during
the entire reporting period. The third, whilst an advocate who makes regular appearances
in Court, is not technically a member of the independent Bar. Her responses have been
excluded on the basis that they may contribute to an inaccurate representation of the state
of the Bar.
Accordingly, the following discussion is based on the 52 usable reports by Briefing Entities
and 117 by barristers. The Law Council collated the data from these 169 reports in total to
produce the aggregate major findings as below. Limitations of the data used are discussed
below from page 37.

Findings
Reports from Briefing Entities
The Law Council extracted the data set out below from all 52 of the valid reports it received
from the 122 adopting Briefing Entities for the 2018-2019 financial year.
Briefs to Junior Barristers
Briefing Entities reported that they briefed junior barristers a total of 18,423 times across
the 2018-2019 financial year.
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Of these briefs, 5,853 (32%) went to women, and 12,570 (68%) to men:

BRIEFS TO JUNIOR BARRISTERS (TOTAL )

Gender of junior

Male

12,570

Female

5,853

68%

32%

Total

18,423

-

2,000

4,000

6,000

8,000

100%

10,000 12,000 14,000 16,000 18,000 20,000

Number of briefs to junior barristers

Chart 8: The number of briefs that Briefing Entities recorded going to junior barristers in the 2018-19 financial year.

Breaking these figures into ‘led’ and ‘unled’ junior barristers reveals the following gender
split:

Gender of junior (unled)

BRIEFS TO JUNIOR BARRISTERS
(UNLED)
Male

9,173

Female

4,167

69%

31%

Total

13,340
-

2,000

4,000

6,000

8,000

100%
10,000

12,000

14,000

16,000

Number of briefs

Chart 9: The number of briefs that Briefing Entities recorded going to junior barristers who were led by a senior barrister in
the 2018-19 financial year.
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Gender of junior (led)

BRIEFS TO JUNIOR BARRISTERS (LED)
Male

3,397

Female

1,686

67%

33%

Total

5,083
0
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100%
3000

4000

5000

6000

Number of briefs

Chart 10: The number of briefs that Briefing Entities recorded going to junior barristers who were not led by a senior
barrister in the 2018-19 financial year.

The numbers for led and unled junior barristers are compared in Table 1, below:
Unled

Led

Female

4,167

31%

1686

33%

Male

9,173

69%

3397

67%

Total

13,340

100%

5083

100%

Table 1: Briefing Entities: reported briefs to junior barristers

Briefs to Senior Barristers
Briefing Entities reported that they briefed senior barristers a total of 10,442 times across
the 2018-2019 financial year. 1,925 (18%) of these briefs went to women, and 8,517 (82%)
to men, as shown below:
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BRIEFS TO SENIOR BARRISTERS
Gender of senior

Male

8517

Female

1925

82%

18%

Total

10442
0

2000

4000

100%
6000

8000

10000

12000

Number of briefs

Chart 11: The number of briefs that Briefing Entities recorded going to senior barristers in the 2018-19 financial year.

Comparing briefs to Senior and Junior Barristers
Taking into account the figures for senior and junior barristers as outlined above, female
barristers were 1.8 times more likely to be briefed by Briefing Entities if they were junior,
not senior:

BRIEFS TO SENIOR AND JUNIOR
BARRISTERS
14000

12570
82%

Senior

10000

5853

6000

2000

68%
60%

8000

4000

80%

8517

40%

Junior

12000

100%

32%
192518%

20%

0

0%
Female

Male

Female

Male

Chart 12: Comparison of the numbers of briefs that Briefing Entities recorded going to senior vs junior barristers in the
2018-19 financial year.

Putting aside the seniority distinction, overall, Briefing Entities reported briefing female
barristers 27% of the time and male, 73%. In other words, they briefed men 2.7 times
more often than women:
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BRIEFS TO ALL BARRISTERS, BY GENDER
Total

Female

Male

73%
21087
28865

100%

7778

27%

Chart 13: The numbers of briefs that Briefing Entities reported giving to barristers in the 2018-19 financial year.

For ease of comparison, Chart 13 below collates all the above proportions of the 28,865
briefs reported by adopting Briefing Entities, for all levels of seniority and genders:

Male senior

Male junior unled

Male junior led

Female senior

Female junior unled

Female junior led

Chart 14: The proportions of briefs that Briefing Entities recorded going to barristers in the 2018-19 financial year.
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Fees paid to barristers
Turning to fees, Briefing Entities reported paying $419,692,014.60 to barristers in the 201819 financial year. 80% ($336,224,640.00) went to men, and 20% ($83,467,374.60) to
women:

FEES FROM BRIEFING ENTITIES TO
BARRISTERS
Female

Male

20%

$83,467.37

$336,224.64

80%

Chart 15: The value of fees that Briefing Entities reported paying to barristers in the 2018-19 financial year.

This means that, even though men received 2.7 times more briefs than women, they were
paid 4 times more:

FEES VS WORK
Female barristers

Male barristers

27%

20%

80%
73%

Chart 16: Comparison of fees and briefs received by barristers from Briefing Entities.
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Reports from Barristers
The Law Council analysed 117 of the 120 reports submitted by barristers for the 2018-19
financial year, excluding three from data analysis as explained at page 18 above.
Barrister reporting patterns
For this reporting year, the Law Council took the new step of disaggregating the number of
barristers who adopted and reported on the Policy by gender. This opens a new window
into assessing the reasons and motivators for adoption and reporting, with a view to
increasing rates in both.
54% (63) of the 117 barristers who reported on their implementation of the Policy were
female, and 46% (54), male.13 The gender gap was slightly higher within the wider pool of
adoptees, with 57% (183) being women and 43% (138), men. This means any male
adopting barrister was slightly more likely to report than a female counterpart; but that
women were more likely overall both to adopt the Policy (1.3 times as likely) and, if they
had adopted it, to report on its progress (1.2 times as likely). These splits are illustrated at
Chart 17 below:

200
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100
80
60
40
20
0

100%
90%
80%
70%
60%
50%
40%
30%
20%
10%
0%

183
57%

138
43%

63

54

54%

46%

Female

Male

Barristers who reported

Female

Percentage of barristers

Number of barristers

GENDER SPLIT OF BARRISTER
ADOPTEES/REPORTERS

Male

Barristers who adopted

Chart 17: Comparison of Policy adoption and reporting rates by barristers in 2018—19, by gender.

There is no national record of the gender split in Australian barristers that might assist in
putting these proportions into perspective. However, the figures measured by the NSW Bar
Association, as are outlined above, show that approximately 23.35% of NSW barristers are
female and 76.65% male, as at early 2020. If these figures are extrapolated nationally for

13

Barristers were not asked their gender on the reporting form; the Law Council has deduced their gender as
either “male” or “female” based on their given name. The Law Council recognises that this methodology is
flawed, and that it stems from an out-dated understanding of gender as binary. This can be further analysed
on review of the Policy. In the meanwhile, the Law Council considered the gender of reporting barristers a
valuable factor to consider, in terms of what it might reveal about reporting tendencies and/or patterns.
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the purpose of an approximate figure, it is evident that women are significantly
overrepresented in both adopting and reporting on their compliance with the Policy.
The higher rates of adoption and reporting by female barristers are not necessarily
surprising, given the axiom that a person is more inclined to champion a cause with which
he or she has a direct personal connection. Nor do they detract from the fact that a very
significant number of men have enthusiastically and diligently adopted and reported upon
the Policy. Rather, they represent an opportunity for the Law Council to focus more, in future,
on male barristers who are not yet participating.
Co-briefed with other barristers: Totals
The 117 reporting barristers stated that 52% (356) of the 687 junior barristers with whom
they were briefed in 2018-19 were female and 48% (331), male.
Conversely, only 27% (138) of the senior barristers with whom they were briefed were
female, as against 73% (369) senior male barristers.
Altogether, reporting barristers were briefed with 494 women (briefed with a woman 41% of
the time) and 700 men (briefed with a man 59% of the time). In other words, overall they
were 1.4 times more likely to be briefed with a man than a woman:

800

Number of briefs

700
600
500

59%

400

52%
48%

41%

300
200
100

494

700

Total
female

Total male

356

331

0
Junior Junior male
female

100%
90%
80%
73% 70%
60%
50%
40%
30%
27%
20%
10%
138
369
0%
Senior
Senior
female
male

Percentage of briefs

GENDER SPLIT OF BARRISTERS BRIEFED
WITH REPORTING BARRISTERS

Co-briefed barrister

Chart 18: Comparison of barristers with whom adoptee barristers reported being briefed.

Co-briefed with other barristers: by seniority of reporting barrister
Assessing the seniority of the reporting barrister in each instance lends further colour to
these figures, revealing that reporting senior barristers were briefed with:
•

Female senior barristers 35% of the time (68 times), and male senior barristers 65%
of the time (129 times).
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•

Female junior barristers 53% of the time (306 times), and male junior barristers, 47%
of the time (276 times):

BARRISTERS CO-BRIEFED WITH REPORTING
SENIOR BARRISTERS, BY SENIORITY
100%

306

276

300
250

65%

200
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129

150
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20%

50
0

Percentage of briefs

Number of briefs

350

0%
Female

Male

Female

Co-briefed senior barrister

Male

Co-briefed junior barrister

Chart 19: Comparison of barristers who were co-briefed with senior reporting barristers, by seniority.

By contrast, reporting junior barristers were briefed with:
•
•

Female senior barristers 23% of the time (70 times), and male senior barristers, 77%
of the time (240 times).
Female junior barristers 48% of the time (50 times), and male junior barristers, 52%
of the time (55 times):

BARRISTERS CO -BRIEFED WITH REPORTING
JUNIOR BARRISTERS, BY SENIORITY
100%
240

250

80%

77%

200

60%

52%
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48%
100

70
23%
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50

55
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Male

20%
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Percentage of briefs

Number of briefs
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0%
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Co-briefed senior barrister

Co-briefed junior barrister

Chart 20: Comparison of barristers who were co-briefed with junior reporting barristers, by seniority.

A comparison of these figures on the seniority of both reporting barrister and the barrister
with whom they were briefed reveals that:
•

Senior barristers were 1.5 times more likely to report being briefed with a female
senior barrister than their junior peers.
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•

Senior barristers were 1.1 times more likely to report being briefed with a female
junior barrister than their junior peers.

Barristers recommended by other barristers: total
Barristers were also asked to report on the number of recommendations they made in the
year, both for current and new matters – a new matter being one for which they were asked
to make a recommendation for the first time in that reporting year.
For the 906 current matters reported upon, barristers recommended a female colleague in
a current matter 1.5 times more often than a male (59% of the time or 539 times, as
compared to 41% of the time or 367 times).
Barristers recommended by senior barristers in a current matter: by seniority
When broken down by seniority, senior barristers recommended:
•
•

A female senior barrister in a current matter 49% of the time (80 times), and a male,
51% of the time (83 times).
A female junior barrister in a current matter 65% of the time (317 times), and a male,
35% of the time (172 times):

RECOMMENDATIONS BY SENIOR BARRISTER
IN CURRENT MAT TER
100%

317

Number of briefs
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20%
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Senior barristers recommended

Female

Male

Junior barristers recommended

Chart 21: Comparison of recommendations by senior barristers, by seniority of recommended barrister.

Barristers recommended by junior barristers: by seniority
At the same time, junior barristers recommended:
•

A female senior barrister in a current matter 46% of the time (45 times), and a male,
54% of the time (52 times).
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Precentage of briefs

350

•

A female junior barrister 62% of the time (97 times), and a male, 38% of the time (60
times):
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Chart 22: Comparison of recommendations by senior barristers, by seniority of recommended barrister.

Barristers recommended by senior vs junior barristers: by seniority
A comparison of recommendations of (and by) senior and junior barristers in current matters
reveals that senior and junior barristers were almost exactly as likely to recommend a
female junior and senior.
This is shown at Chart 23 below:

BARRISTER RECOMMENDATIONS CURRENT MAT TERS
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Chart 23: Comparison of barristers recommended by reporting barristers, by seniority of reporter and recommended
barrister.
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For the 861 new matters reported upon, the overall numbers were almost identical as for
current matters. Barristers recommended a female peer 61% of the time (526 times), and a
male, 39% of the time (335 times). When broken down by seniority:
•
•

Senior barristers recommended a female barrister in a new matter 60% of the time
(259 times), and a male, 40% of the time (173 times).
Junior barristers recommended a female barrister in a new matter 62% of the time
(267 times), and a male, 38% of the time (162 times):
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Chart 24: Comparison of barristers recommended by reporting barristers, by seniority of reporter.
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Comments by adoptees
Briefing Entity comments
In addition to quantitative data showing their compliance with the various Policy targets,
Briefing Entities were encouraged to provide any other general comments on the
implementation of the Policy.
One Briefing Entity, which reported giving 52% of its briefs to female senior barristers, made
the heartening comment that:
[w]e thought we did well last year but this year is a stunner. It shows how focus on
improving a process can have dramatic results...
Another Briefing Entity which was in the second year as an adoptee of the Policy made a
statement of its ongoing commitment which encapsulates the Law Council’s aspiration for
lasting and consistent engagement by adoptees. It expressed its wish: ‘to ensure the
efficacy of the Law Council of Australia's Equitable Briefing Policy’ and to continue ‘to
implement and refine internal firm wide controls directed [at] the Policy’.
The Law Council was pleased to learn of the broad range of additional measures that
Briefing Entities and clients have implemented in support of the Policy. These included:
•

•
•
•
•
•

•

Formulating adoption and compliance initiatives at the Managing Partners Diversity
Forum (a group of 11 firms which in 2017 committed to cooperate in improving
cultural diversity across the legal profession), where quarterly updates on the Policy
and its progress are given.14
Including more female barristers in internal staff training programs to assist them to
network within a firm.
Running dedicated annual staff training sessions and refreshers on complying with
the Policy.
Updating a firm’s internal reporting forms to allow for non-binary gender reporting.
Establishing a regularly reviewed database of barristers for use in the firm, to ensure
it has a comprehensive and up-to-date record of female barristers.
Supporting and promoting the Policy with clients and external parties, by:
o meeting and communicating with clients to encourage adoption of the Policy;
o seeking further recommendations about female barristers from barristers in
a firm’s existing network;
o attending and hosting a range of events to meet and profile female barristers
and introduce them to clients; and
o inviting female barristers to present at internal and external forums.
A company which both performs its own briefing and works with panel firms reported:
o conducting a review of its litigated matters (as reported by its panel firms);
o holding an event on the topic of equitable briefing, with the purpose of
discussing the company’s commitment to the Policy and providing a
networking opportunity for female barristers. Both female barristers and male

14

Herbert Smith Freehills, Leading Law Firms Team up to Address Cultural Diversity (20 February 2019)
<https://www.herbertsmithfreehills.com/news/leading-law-firms-team-up-to-address-cultural-diversity>.
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o

o

o
o
o

senior barristers were invited to attend. A judicial guest speaker discussed
relevant statistics on equitable briefing;
working with a female barrister to increase the company’s engagement with
female barristers and to compile a list of topics and potential speakers, with
the aim of developing connections with more female barristers, with a range
of expertise, as potential brief recipients;
creating, and frequently updating, a list of recommended female barristers
and mediators across all jurisdictions, for the purpose of distribution
internally and amongst panel firms and of ensuring that female barristers are
front-of-mind when it comes to briefing decisions;
sending a company representative to be a guest speaker at a legal forum
discussing the company’s commitment to the Policy;
requiring its panel law firms to offer recommendations of counsel of both
genders; and
requiring panel law firms to report on the breakdown of women and men
briefed, and the value of overall fees given them, as part of the company’s
reporting metrics.

As to possible improvements to the implementation and/or reporting processes, one Briefing
Entity made the following instructive comment:
It would be very useful to have an excel doc or csv with admission dates to the bar
or to QC/SC on it. It is a very manual process. Also a print button so I could easily
review the survey…
Another significant Government Briefing Entity offered the valuable observation that
several of the talented female Senior Counsel it had commonly briefed in criminal matters
had left the Bar because they were called to the Bench. Paradoxically, this excellent result
for gender diversity at the judicial level hampered the practical ability of that Briefing Entity
to engage female Senior Counsel.
Barrister comments
A number of barristers commented on their involvement on various Councils and
Committees mandated with improving gender equality at their respective Associations.
One of these barristers remarked on her particular focus of achieving equality for senior
women at the Bar.
Some barristers also observed the Policy’s positive impact, including as follows:
I believe the Equitable Briefing Policy is finally biting and law firms are seriously
considering briefing women barristers more so than they have in the past.
Equally, one barrister noted that his personal tendency to recommend (and be briefed
with) female junior barristers existed independent of the Policy:
I am certain, as last year, that I appear with, and recommend women as my junior,
to a much greater degree than their demographic proportion at the Bar would
otherwise allow. This is not deliberate. It reflects the facts that I, as a busy and
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reasonably senior barrister, have sought the best juniors - who disproportionately
are women. The fact that I regard this as a good thing is also beside the point.
Although I am conscious that it means that I have not had (first) regard to the
equitable briefing policy - yet that when considering it, I am comfortable with the
outcomes.
Barristers’ comments also exposed further areas for improvement on the part of Briefing
Entities and/or their clients, in ways not necessarily apparent in the comments made by
Briefing Entities.
One senior female barrister distinguished her current experience from when she was a
‘very busy’ junior barrister, noting that since she took silk, ‘the briefs are all going to the
male silks’. She also alluded to multiple instances where a client explicitly demanded that
a man be briefed, despite a (female) instructing partner at a Briefing Entity ‘want[ing]’ to
brief female Senior Counsel:
…I have found since being a very busy junior in my area that once I became silk
the briefs are all going to the male silks…It’s the same for [other senior women] in
my area...It gets quite depressing – especially having women partner instructors
say ‘I want to brief you but the client wants a man.”…
This comment suggests two things. First, that there is further work to be done in
normalising the aims of the Policy amongst those who seek, and have substantial
decision-making control over, the legal services provided by Briefing Entities – which,
however well-meaning, are ultimately hamstrung by their clients’ demands. Secondly, that
it may be the female partners at Briefing Entity firms (at least in one reporting barrister’s
experience) who are making a particular effort to brief female senior barristers.
Another reporting barrister noted the difference between the briefing habits of Federal
Governmental Briefing Entities as against private firms:
…[C]ommonwealth agencies (asic, cdpp, defence [sic]) continue to be proactive
about equitable briefing. Less apparent that private firms are meeting their
obligations…
One barrister also highlighted the practical difficulties inherent in making
recommendations to further the Policy when there are limited female candidates in a
geographical and/or legal jurisdiction. In that case, he was referring to a lack of choice in
female senior barristers in his geographical jurisdiction and area of law.
Similarly, several barristers noted that their involvement in long-running cases reduced
their practical ability to make recommendations; and that, even when they were able to do
so, their recommendations were not necessarily taken up:
Most of the matters I was involved in during the relevant period were very long
running cases. I had only two opportunities to make recommendations, only one of
which was taken up.
Another noted that: ‘[l]ittle is known about whether any recommendations were accepted.’
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These comments crystallise the limitations of recording when a recommendation is made
without also assessing its practical value, by measure of whether it was ultimately
followed.

Outcomes and projections
Interim targets
The Policy articulates the goal that by 1 July 2020, women will be briefed in at least 30%
of all briefs and receive at least 30% of the value of all brief fees.
The 2017-18 Annual Report assessed the progress of the Policy against lower, interim
targets for 1 July 2018. It found that:
•
•

The interim target of 30% of briefs going to female junior barristers by that time
had been exactly met.
The interim target of 20% of briefs going to female senior barristers had not been
met- falling short by four percentage points.

The Policy set additional or alternative interim targets, namely that senior female
barristers should have received 20% of the value of all brief fees paid to senior barristers
by 1 July 2018, and junior female barristers, 30% of the value of all brief fees paid to junior
barristers.
The 2017-18 Annual Report did not separate the fee figures by seniority, but found that
overall, female barristers received 17% of the value of fees paid by Briefing Entities that
year. This means that adoptees fell short of the interim fee targets for at least one of the
cohorts of junior and senior barristers, with their respective targets of 30% and 20% of fee
value, if not both.
Briefs and fee values reported by Briefing Entities
The proportion of briefs that Briefing Entities reported giving to female barristers increased
from 20% after the first year of the Policy, to 25% after the second and 27% after the third.
Briefing Entities reported increasing their payment to female barristers of the value of all
briefs from 15% after the first year of the Policy, to 17% after the second and 20% after
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the third.

Percentage of total for all barristers
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Chart 25: Current linear projections of briefs and fees to female barristers over the 2019-20 financial year, should
the rate of increase between the first, second and third financial years of implementation remain constant.

Broken down, the number of briefs increased for both junior and senior female barristers,
as follows:
•
•

Senior barristers: from 12%, to 16%, to 18%.
Junior barristers: from 28%, to 30%, to 32%.

Percentage of total for all barristers
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Chart 26: Current linear projections of briefs and fees to female barristers over the 2019-20 financial year, should
the rate of increase between the first, second and third financial years of implementation remain constant.

Value of fees reported by Briefing Entities
Projections
As shown at Chart 26 above, if the number and value of briefs given by Briefing Entities to
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senior and junior female barristers continue to increase at the same rate as over the first
three years of the Policy’s operation, they are projected to constitute the following
proportions of the total given to all barristers by the end of the Policy’s operation on 1 July
2020:
•
•
•
•

21% of the value of all brief fees.
31% of all briefs.
21% of briefs to senior barristers.
34% of briefs to junior barristers.

In other words, on current projections, the ultimate target for 30% of all briefs to be given
to female barristers by 1 July 2020 will not only be met, but surpassed by 1%.
Notably, it is projected to be 1.6 times more likely that a female barrister who is briefed will
be junior, rather than senior.
However, the concurrent target for 30% of the value of all brief fees to go to women will
not be met. With the projection currently set for 21% by 1 July 2020, it will fall short by a
sizeable nine percentage points.
Considering that the rate of increase in the above figures year on year has either not
accelerated (in the case of overall fees and briefs to junior barristers) or has decreased (in
the case of briefs to senior barristers and, correspondingly, barristers overall), it is unlikely
that the projected outcomes of the Policy will be exceeded.
It should be noted that the projections are only drawn from three data sets. It is also
possible that what has been identified as a pattern over the first three years of Policy
implementation may better be described as a reflection of its ‘teething period’, rather than
an indication of its long-term efficacy. It is accordingly possible that there may be greater
increases in the relevant figures leading into the 2019-20 reporting year, than in past
years.
Nonetheless, nothing that the rate of improvement in figures decreased, rather than
increased, there is no clear reason why this will occur. It is also questionable whether
‘teething issues’ would still be relevant in the Policy’s third year of operation.
Co-briefs reported by Barristers
The percentage of adopting barristers who reported being briefed with a female barrister
of any seniority increased from 36% after the first year of the Policy to 45% after the
second and 41% after the third.
As shown at Chart 27 below, the number of co-briefed barristers who were women
increased consistently at the senior level. The only time they did not increase was in
2018-19, at the junior level:
•

Adopting barristers reported being co-briefed with a female senior barrister (as
opposed to a male senior barrister) 17% of the time in 2016-17, 23% of the time in
2017-18 and 27% in 2018-19.
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•

Adopting barristers reported being co-briefed with a female junior barrister (as
opposed to a male junior barrister) 46% of the time in 2016-17, 55% of the time in
2017-18 and 52% of the time in 2018-19:

B A R R I ST E R R E P O R TS : C O - B R IE F E D A N D
R EC O M M E N D E D
Briefed with female SNR vs male SNR

Briefed with female JNR vs male JNR

Recommended female - current matter

Recommended female - new matter
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Chart 27: Current linear projections of co-briefs and recommendations by barristers over the 2019-20, should the rate of
increase between the first, second and third financial years of implementation remain constant.

Disaggregating the co-briefing figures by the seniority of the reporting barrister (not just the
co-briefed barrister being reported upon) offers further insight.
The data at pages 25-27 above shows that in 2018-19, reporting senior barristers were
noticeably more likely than their junior counterparts to be briefed with women, at either level
of seniority. Female co-briefing figures reported by senior barristers were consistently
higher, and increased at a greater rate, than those of their junior colleagues over the course
of the Policy:
•
•
•

In 2016-17, reporting senior barristers were briefed with a female barrister 39% of
the time (and reporting junior barristers, 31%).
In 2017-18, reporting senior barristers were briefed with a female barrister 44.78%
of the time (and reporting junior barristers, 28.74%).
In 2018-19, reporting senior barristers were briefed with a female barrister 48% of
the time (and reporting junior barristers, 29%).

It is not unreasonable to hypothesise that with their greater experience and stronger
relationships with Briefing Entities – in the context of a hierarchical profession which still
typically gives greater weight to seniority – senior barristers generally have more influence
over the choice (and, by extension, gender) of the barrister with whom they are briefed in a
matter. This may explain why in 2018-19, senior barristers were 1.1 times more likely to
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report being briefed with a female junior barrister, and 1.5 times more likely to report being
briefed with a female senior barrister, than their junior peers.
Recommendations by Barristers
Of course, the number of reported co-briefings with female barristers is also likely to be
linked to the number of recommendations made by reporting barristers. This link also
validates the theory that senior barristers are more influential over a Briefing Entity’s choices
than junior barristers. For example, in 2018-19, junior barristers were 1.1 times more likely
to recommend a female junior than their senior counterparts; and in the same year, senior
barristers were 1.1 times more likely to report being briefed with a female junior barrister
than their junior peers.
In terms of the trend in recommending female barristers for current matters, the
percentage of adopting barristers who reported recommending a female barrister of any
seniority increased slightly from 59% after the first year of the Policy to 61% after the
second. However, it returned to 59% after the third. This is shown in Chart 27 above.
In relation to barristers recommending their colleagues be briefed in new matters, the
proportions decreased fractionally from 58% in the first year to 57% in the second, then
increased by four percentage points in the third to reach 61%. This is shown in Chart 27
above.
It is pleasing that over the past three years, the number of recommendations of female
peers by adopting barristers has increased by four percentage points for new matters; and
remained constant, overall, for current matters. That it has not increased in the same
measure as the number of female barristers reported to have been co-briefed with
adopting barristers (a 10% increase), or to have been briefed by Briefing Entities (a 7%
increase), suggests there may be further room for improvement – and that further
increases in recommendations could (if even only somewhat influential) have a significant
impact on achieving the targets of the Policy.

Limitations of Some Data
Data from all adoptees
As described at pages 30-31 of the 2017-18 Annual Report, one fundamental limit on the
significance that should be attached to the data collected under the Policy is that the sample
size of its reporting adoptees represents a relatively small proportion of the legal profession.
While there is no national profile of Australian barristers, the fact that 2,412 barristers hold
a practising certificate in NSW alone offers some idea of the scale of the profession.15 To
consider the data from just 117 barristers who practise throughout the country in this Report
is clearly not to consider a fair representation of the profession – especially recognising that
reporting Policy adoptees are likely to be more proactive than their peers in recommending
(and, therefore, being briefed with) female barristers.

15

NSW Bar Annual Report n 1, 7.
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The same is true of the data from Briefing Entities. Again, the number of entities nationally
is not known. However, it is very likely much larger than the 52 reports that are included in
this Report. Further– as in the case of reporting barristers, these Briefing Entities are likely
to represent ‘best practice’ when compared to Briefing Entities that have not adopted or
reported on the Policy.
Moreover, the Policy is targeted at Briefing Entities (defined as ‘a person, corporation, entity,
firm, partnership, government or body who recommends or briefs Australian barristers to
advise or to appear in Australia or overseas’).16 However, it may be adopted by the clients
of these entities. Indeed, the Policy document explicitly recognises the ‘final say’ that inhouse counsel often have in barrister selection.17 Despite this, the gross majority of those
who reported under the Policy are Briefing Entities, as compared to a mere handful of
clients. Given their pivotal influence in the briefing process, this demonstrates a key gap in
both reporting and uptake.
The same is true of Barristers’ clerks. A clerk is frequently the key conduit of communication
between a Briefing Entity on the one hand, and the barristers in his or her Chambers on the
other. Clerks are identified in the Policy as capable of playing ‘a significant role’ in
implementation. However, little has been done so far to formally recognise, monitor or
harness this role.
Another limitation, as previously identified, is that self-reported data is inevitably
accompanied by biases, prejudices and confusions. As indicated in the 2017-18 Annual
Report, the Law Council’s provision of a Reporting Template and Guidelines document is
intended to mitigate the risk of these phenomena arising. The Law Council has revised this
document going into the reporting period for 2019-20 by providing further explanation and
clarity on areas of confusion that have been identified by adoptees and by the Law Council
over the first three years of reporting.
Data from Briefing Entities
One highly significant limitation on the value of comparing the data between the third
reporting year and the first two, is that in first two years data from the report by one large
Government Briefing Entity adoptee was not counted in the Annual Report.
The Law Council excluded this data for 2017-18 because the Briefing Entity had erroneously
reported on a period which started and ended around 3 months later than the dates
requested under the Policy. In other words, the data was recorded for the correct duration,
but the incorrect time period. Had this data been included, there would have been a (not
insignificant) impact on figures for that year. The entity in question briefed a total of
approximately 183 junior counsel (and paid them approximately $10,500,000.00 in brief
fees) and 35 senior counsel (and paid them approximately $5,500,000.00 in brief fees). The
data provided for the 2016-17 reporting year was similarly excluded, because of the
provision of incomplete statistics.
However, the same Briefing Entity was able to provide records for the complete 2018-19
reporting period and these have been counted in this Report. As such, whilst the comparison
16
17
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of data between the first two years is unaffected, the increase in the number of recorded
briefings and fees set out in this Report should not be taken as entirely reflective of the
actual change from previous years. It can, in part, be attributed to one particular large
Briefing Entity’s changed reporting capabilities.
One Briefing Entity also commented that its systems cannot record whether a junior
barrister is ‘unled’. Accordingly, the figures given by that entity for juniors briefed have been
attributed to the ‘led’ category. This may have resulted in a slight overstatement of ‘led’
juniors briefed.
Indeed, this draws attention to the more overarching limitation of the data in this Report: it
is intuitively more likely that a Briefing Entity will be able to collect the reportable metrics if
it is better resourced to accommodate the additional administrative burden of doing so.
As was pointed out by Bill Potts, then-President of the Queensland Law Society, in his
explanation to the media for electing not to adopt the Policy when it started in 2016: a
“large proportion” of the Law Society’s members lacked the resources to comply with the
reporting requirements, even if many larger firms could.18 This is backed up by the figures:
as stated at page 14 above, small firms represented 17% of Briefing Entity adoptees but
only reported at a rate of 8%, when compared to other Briefing Entities that reported. On
the other hand, large firms represented 41% of adoptees but reported at the higher rate of
59% as against other Briefing Entities.
Data from Barristers
One senior barrister failed to record the recommendations he made for the reporting year.
So that his answers on co-briefings were not lost, his data was included, but the values for
all categories of recommendation were recorded as ‘0’. Depending on the practice of this
particular barrister, the numbers on recommendations may, therefore, be slightly lower
than they should be. Similarly, another senior barrister indicated that he had not included
values for new recommendations made, and these were also recorded as ‘0’.
It is noteworthy that, as set out above, barristers reported that 41% of the barristers with
whom they were briefed in 2018-19 were female. That this number is higher than the
number of briefs that Briefing Entities have reported giving to women may suggest that a
woman is more likely to be briefed by a Briefing Entity where another barrister is also briefed
in a matter – and that this does not happen all the time.
Comments made by adoptees using the online reporting mechanism reveal further
limitations of the reported data. These include, with respect to Briefing Entities:
•

That internal briefing is not captured by the reported figures. One firm reported
that, as a ‘fused firm’, it regularly briefs internally. The Law Council understands
this comment to mean that the firm’s lawyers regularly conduct its appearance
work, in place of a member of the Bar who would otherwise have received a
briefed. As a briefing habit, this is valuable information. This was the only such
comment made by a reporting adoptee, so the difference internal briefing makes to

Melissa Coade, ‘Queensland walks own path on equitable briefing’ (12 September 2016) LawyersWeekly
<https://www.lawyersweekly.com.au/news/19545-queensland-walks-own-path-on-equitable-briefing>.
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•

the data may not be dramatic. However, the Law Council notes that this firm
helpfully indicated it is open to ‘receiving guidance from the Law Council on how
internal briefing is to be reported.’ This would mitigate the impact of this data
limitation.
That it may not have a system to capture whether a junior barrister is led or unled.
One Briefing Entity commented that it had ‘placed a zero in the un-led section for
males and females’ because it did not have the capacity to record this detail. This
was the only such comment made by a reporting adoptee, so the difference
internal briefing makes to the data may not be significant. The Law Council notes
that this firm helpfully indicated it is: ‘…in the process of transitioning to a new
system and [is] working on ensuring it has the ability to capture whether matters
are led or not by junior barristers’.

Barristers made the following, further comments:
•

•

That some had difficulty distinguishing between matters that were current and
new, for the purposes of reporting. This comment was made by one barrister. The
Law Council has responded to this feedback by providing further guidance on how
to make the classification in the revised National Model Gender Equitable Briefing
Policy – Reporting Template and Guidelines, to which barristers are asked to refer
in preparing their reports.
That, in the case of one barrister, they did not consider the questions posed in the
reporting form to be ‘applicable to my practise’. In isolation, this comment is rather
vague. However, it draws attention to the broader possibilities of asking adoptees to
report on their ability to make recommendations, the pool of available barristers, or
the jurisdiction/s in which they are operating (both geographically, and in terms of
area of law). Further information on these areas may assist in understanding the
ongoing patterns revealed by the data on the progress of the Policy in its current
form.

Opportunities for Review
The 2017-18 Annual Report sets out a comprehensive list of opportunities for reviewing
the Policy after its three year anniversary. The issues raised that Annual Report are
repeated in this Report, with the following caveats and/or additions as largely drawn from
the latest year of reporting and from more recent consultation with the Law Council’s
Equal Opportunity Committee:
•

Any collection of data in relation to the jurisdiction of adoptees (both in relation to
their geographical location and area of law) may be very useful, especially given
the comments described at page 13 above. However, the Law Council is
conscious that some States and Territories have historically been sensitive about
their differences being published. The risk of identifying particular individuals in
the smaller jurisdictions, such as Tasmania, South Australia and the ACT, would
also need to be managed.
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•

Imposing penalties for non-reporting may act as a disincentive to adopting the
Policy. Positive measures to encouraging reporting and adoption should be
preferred. These may include:
o

the publication of articles about the Policy and its successes to date, to
raise awareness and boost the number of adoptees;

o

the publication of the names of high-performing adoptees (where their
consent is provided), to recognise their achievements and encourage
reporting by other adoptees, and adoption by non-adoptees; and

o

a promotional event, such as a forum hosted by a client which commonly
engages Briefing Entities, celebrating the past successes of the Policy and
providing information on how to adopt and implement it.

•

As part of the promotional event mentioned above, the opportunities for review of
the Policy, as outlined here and in the 2017-18 Annual Report, should be
ventilated, and further suggestions fielded.

•

Despite the relatively tiny proportion of briefs which originate with small Briefing
Entities as compared to their medium and large counterparts (see pages 13-16
above), the Law Council still considers that efforts to improve the low adopting and
reporting rates of these entities will yield important cultural outcomes by conveying
the Policy’s message to as many Australian solicitors as possible. Similarly, medium
firms offer particular opportunities for improving reporting rates, especially given
their relatively high rate of adoption of the Policy.

•

Making improvements to the register of adoptees has not arisen as a major issue,
and should not be prioritised, with the Law Council’s focus better directed to the
other opportunities listed.

•

The onus for committing to the Policy should be more directly extended to clients,
as well as Briefing Entities. Clients often have the ultimate say over who gets
briefed and, noting comments received from barristers (for example, see page 32
above) and from the very small number of reporting clients, be unaware of the
need for (or even resistant to) this initiative.

•

Recommendations by barristers’ clerks should be recorded and responsibility for
implementing the Policy extended to them.

•

The proportion of female barristers who are briefed ‘solo’ on a matter should be
investigated, to determine whether Briefing Entities require further, targeted
encouragement to brief women in such matters.

•

Briefing patterns and targets for barristers who identify in minority areas other than
gender (such as sexuality, culturally and linguistically diverse background, and
First Nations identity, for example) should be considered.
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•

Current practices for appointing Senior Counsel and members of the judiciary
should be identified, with the respective aims of helping address the identified
dearth of female Senior Counsel on the one hand, and of ensuring the Policy
benefits the legal profession to the greatest possible extent, on the other.

•

Concurrent with efforts to encourage implementation of the Policy, there should be
a push to improve rates of reporting by adoptees. The decline in reporting rates
over the first three years of implementation, especially amongst barristers, limits
the ability of the Law Council to assess the Policy’s progress. It also represents a
key opportunity for improvement, given the previously higher rates are proof that
reporting can be better. Efforts to increase reporting might particularly target male
barristers (who are slightly less likely than women to report) and smaller firms, so
to identify and eliminate any barriers that under-resourcing may pose to their
ability to report.

•

Briefing Entities should be encouraged to internally ventilate the Policy’s message
amongst male senior lawyers and partners, particularly in light of some anecdotal
evidence that female partners may currently be driving gender briefing
discussions at firms.

•

New readers should be provided with more information about the Policy from the
beginning of their course.

•

The concept of, and categorisations associated with, ‘gender’ should be
reassessed to ensure they remain current, relevant and respectful.

Conclusion
The Law Council is galvanised by the reports it has received from Briefing Entities and
barristers alike with respect to their records of the number of female barristers receiving
briefs throughout Australia. The percentage of briefs that reporting Briefing Entities gave
to women has continued to increase over the first three years of the Policy’s operation, for
junior and senior barristers alike, such that it is predicted to surpass the target of 30% by
one percentage point.
Prospects are worse for meeting the target for 30% of the value of all brief fees to go to
women by 1 July 2020. While this figure has, encouragingly, increased over the past
three years, the current projection for 2020 is still only set at 21%.
In tandem with the data showing that female junior barristers are more likely than their
senior counterparts to be briefed by Briefing Entities and alongside reporting barristers, it
is reasonable to assume that the proportion of fee value is less than briefs because
Briefing Entities still disproportionately brief male senior barristers. As well as the briefing
figures provided by Briefing Entities and barristers, this hypothesis is supported
qualitatively by some of the feedback received from barristers, including that: “I have
found since being a very busy junior in my area that once I became silk the briefs are all
going to the male silks” and “I am finding it hard to recommend female silk in [area of law]
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as one [jurisdiction] silk is not suitable and the other lacks experience”. These quotes
alone show that the same identified tendency may be explained by multiple factors; and,
accordingly, that multiple projects must be pursued in order to remedy it.
For example, the quote above alludes to a perceived shortage of female senior counsel in
an area of law in a certain jurisdiction. It is not the Law Council’s role nor intention to
comment on the merit of any particular senior counsel. If there is an actual or perceived
shortage of female senior counsel, it may be timely to examine why this is so. There may
be questions about the historically opaque process for appointing senior counsel in
Australia and whether that process should be interrogated to ensure there is a greater
pool of prospective senior counsel to choose from. This possible initiative is only one of
many others which the Law Council looks forward to discussing with its Equal Opportunity
Committee, Constituent Bodies, Committees, Sections, Policy adoptees and other
stakeholders leading up to the expiration of the Policy in its current form.
The Policy continues to provide a strong and motivating base for improving choices,
optimising opportunities for practice development and promoting the full use of the
independent bar in Australia. Its existing successes would have been impossible, and
future triumphs will not be possible, without the time and effort that numerous Briefing
Entities, clients and barristers take out of their busy days to implement the Policy, and to
report and reflect upon their achievements.
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